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The President of the European Union

Mr. Giuseppe Pisanu

Minister for Internal Affairs

Palazzo Viminale

Via Agostino Depretis, 7

I-00184 Roma

                                                                                                                        Wednesday 10 September 2003

Dear Sir,

On the occasion of the forthcoming  informal Justice and Home Affairs Council, Amnesty International would like to draw the attention of the Council to its concerns regarding the recent initiatives for an integrated management of external borders and more particularly initiatives related to the fight against illegal immigration. Given the continued overriding orientation towards control, we would wish to seek clarification regarding how these plans would insure full observance of protection obligations beyond mere reference to human rights requirements.

We understand that the Presidency will seize the opportunity of the informal Council to revitalize the European debate on both legal and illegal immigration, with a particular focus on operational co-operation regarding the effective and integrated management of European external borders. On the basis of the experience drawn from pilot schemes developed in line with the June 2002 Action Plan for the management of external borders, the General Affairs and External Relations Council, held on 16 and 17 June 2003, acknowledged the need to establish a more effective and integrated management of the EU's external borders as well as the need to guarantee the consistency of EU action in this field by setting clear objectives and defining more structured methods and action plans. These conclusions were fully endorsed by the European Council held in Thessaloniki on 19 and 20 June 2003. In line with these conclusions, the Italian Presidency has played a key role in strengthening operational co-operation amongst the fifteen by pushing forward the management of maritime borders, but also through initiatives aimed at increasing the efficiency of border controls and removal operations carried out by Member States.

Amnesty International acknowledges the political efforts made by the Presidency to promote an approach balancing the sound management of legal migration with a renewed commitment to combat illegal immigration. Amnesty International appreciates that the return policy and fight against illegal immigration are necessary components of a proper immigration policy and  understands the desire of governments to promote new and more effective ways of dealing with mixed movements of refugees and migrants. However, we are very concerned that protection issues are not given adequate attention while persons in need of international protection are amongst irregular arrivals. 

Given the potentially far-reaching implications for the international protection system, there is every reason to view this initiative critically and to handle the debate with great caution. We seize this opportunity to reiterate our concerns and seek clarification regarding:

· access to a fair and effective asylum procedure;

· detention of asylum-seekers and irregular migrants;

· partnership with third countries.

· Threat to effective access to international protection

While national legislations contain safeguard clauses for the respect of international refugee law, Amnesty International fears that these provisions remain "dead letters" because drastic measures to fight against illegal immigration will in practice hamper effective access to protection for refugees and asylum seekers. 

In this context, Amnesty International is concerned by recent discussions on the Neptune plan envisaging joint patrols and the possible interception of illegal migrants in the Central and Eastern Mediterranean to which several Member States, including Cyprus and Malta have already given their political support. This plan is presented by the Presidency as a global intervention model envisaging not only sea patrolling, but also repatriation through the co-operation of countries of transit and origin. As already expressed extensively on the occasion of the European Council held in Thessaloniki on June 2003, measures denying access to the EU territory, and thus access to international protection, would contravene the purpose of the right to seek and enjoy asylum set out in the Universal Declaration of Human Rights. Such measures could also lead to both a direct and indirect breach of the non-refoulement principle given the consistent jurisprudence of the European Court of Human Rights on the extra-territorial nature of article 3 ECHR. 

Amnesty recalls that general principles of international law dictate that the responsibility of a State will be engaged in circumstances in which acts or omissions are attributable to that State wherever these may occur. It flows from the consistent jurisprudence of the European Court of Human Rights that the essential question is whether, in consequence of a removal of an individual, there are substantial grounds for believing that the person would face a real risk of being subjected to torture, inhuman or degrading treatment or punishment. The principle of non-refoulement thus precludes not only removal of an individual to a country where they may be at risk directly but also removal to a country from which they may be subsequently removed to a third country where they would face persecution. UNHCR guidelines prescribe that asylum-seekers should be allowed to disembark at the first port and given the opportunity of having their refugee status determined by the competent authorities. 

Amnesty International therefore asks the Presidency to clarify how effective access to international protection will be assured during interception operations.

· Towards generalized use of detention

Amnesty International seeks clarification concerning the accommodation centers that may be opened in Cyprus for irregular migrants awaiting deportation. Indeed, in addition to applicable international human rights standards, which prohibit arbitrary and unlawful detention, there is an increasing body of jurisprudence which affirms this prohibition in relation to asylum seekers, including rejected asylum seekers. According to consistent jurisprudence of the European Court of Human rights, detention is arbitrary and unlawful if it cannot be justified in the individual case, or is not open to periodic review by a judicial authority so that the grounds justifying detention can be assessed. 

Amnesty International is all the more concerned by this initiative in light of the fact that international human rights monitoring mechanisms have regularly expressed grave concern about detention of asylum seekers and migrants in closed reception centers such as the ones envisaged in Cyprus. Of particular relevance within this context are the concerns expressed in our reports on the appalling detention conditions in Malta, which have been consistently denounced also by other international organizations and NGOs, such as the European Committee for the Prevention of Torture and the Jesuit Refugee Service. In line with UNHCR standards, Amnesty International holds that detention of asylum seekers should be avoided. Alternatives to detention and non-custodial measures should always be considered before resorting to detention. No asylum seeker should be detained unless it has been established that detention is necessary, lawful and complies with one of the grounds recognised as legitimate by international standards.

Amnesty International asks the Presidency to clarify how these principles will be fully respected in the plans and measures that are being developed.

· Human rights clause : purely cosmetic safeguards ?

Finally, Amnesty International wishes to reiterate its concerns regarding the so-called “partnership with third countries”  and corresponding measures targeting external policy to the goal of preventing the causes of migration. In line with the Council conclusions on intensified co-operation on the management of migration flows with third countries of 18 November 2002, and the recent conclusions of the Thessaloniki summit, the Presidency has taken initiatives to enhance the technical co-operation with countries such as Libya or Tunisia. These initiatives raise serious questions in light of detailed evidence of serious and consistent human rights violations in these countries. In the case of Libya, we take the opportunity to draw your attention to the cases of seven Eritreans who are currently detained and who are at imminent risk of being forcibly returned to their country of origin despite the fact that they could face torture, secret and incommunicado detention without charge as well as possible extrajudicial execution
. Despite political commitments to oppose serious human rights abuse, not to mention the fight against international “terrorism”, EU governments seem to suffer from a collective amnesia when migration issues are at stake and are ready to open negotiations even while there is no collective framework to initiate a proper political dialogue.

While the EU is currently debating the possibility of developing financial incentives and technical assistance for the countries willing to implement their readmission obligations, there appear to be no commensurate efforts to enhance the political dialogue on good governance or to tackle the root causes of immigration – including serious human rights abuses – more effectively. Despite interesting proposals made by the European Commission, Amnesty International believes that the policy of engagement of EU Member States with countries of origin and transit has so far produced little more than an extension of their restrictive asylum and immigration policies, rather than pursuing political, development or economic co-operation from a human rights perspective to prevent the causes of people fleeing their countries. In particular, Amnesty International is concerned that readmission agreements do not include sufficient safeguards and that a mere general reference to Member States' international obligations is not enough to effectively prevent refoulement.  

In the light of the above, Amnesty International reiterates its call for:

· the development of effective monitoring mechanisms;

· a human rights impact assessment, based on relevant human rights standards, of every decision taken to combat illegal immigration and of their cumulative effect, in order to help prevent negative effects on the EU's key human rights obligations.

Amnesty International asks for the serious consideration of its concerns and recommendations at the forthcoming informal Justice and Home Affairs Council. At the same time, we would be grateful for your clarification of the issues raised in this letter. 

Yours sincerely,

          Dick Oosting

Director

� AI INDEX MDE 19/016/2003 UA 227/03, 25 July 2003.
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