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20 January 2004

AIDE-MEMOIRE

Amnesty International Comments on Articles 28 and 28 A

of the Commission’s Amended Proposal for a Council Directive on Minimum Standards

for Granting and Withdrawing Refugee Status

before the Informal Justice and Home Affairs Council 22-23 January 2003

Amnesty International understands that the definition and application of the “safe third country” concept will be debated again at the forthcoming Informal JHA Council. For the last past months, this question has been at the centre of protracted and arduous negotiations. Despite repeated warnings by UNHCR and NGOs such as ECRE, the text has not evolved positively and Amnesty International remains seriously concerned that the Member States may compromise on provisions that are legally flawed, and which would allow them to shift their responsibility to third countries, regardless of meaningful links that the applicants may have with such countries and the existence of durable solutions there
. Amnesty International is concerned that, as a result of amendments put forward by some Member States, the criteria used to define  “safe third countries” in the provisions of the proposal of directive might be at variance with international law. The designation of “neighbouring” safe third countries is of particular concern to Amnesty International in view of enlargement of the European Union given the shortcomings of the asylum system in countries located at the future external borders of the European Union. 
This aide-mémoire highlights Amnesty International’s main concerns on the questions to be debated at the informal JHA Council. We hope that these observations will be duly considered when reaching final agreement.

Article 28 ─ Application of the “safe third country” concept
· The “safe third country” concept and the notion of effective protection

States have been applying the “safe third country” concept for a number of years. However, the initial principles of international law seem to have been diluted by an ever more restrictive practice. Amnesty International is concerned that the draft directive is codifying a restrictive interpretation where the “safe third country” notion rests on a unilateral decision by a Member State to deny a substantive analysis of a claim by invoking the responsibility of a third State where he could or should have requested protection. 

Amnesty International recalls that under international refugee law, it is in principle the country where a refugee applies for asylum, which is responsible for considering the application substantively and to ensure that the refugee is not directly, or indirectly returned to persecution. In light of UNHCR EXCOM Conclusions 15 (XXX), 58 (XL) and 87 (L), Amnesty International recalls that the protection offered by a “safe third country” should not be merely transient or subject simply to the discretion of border, immigration or police officials; it has to be effective and durable. Only if it can be established that the refugee has, in fact and in law, already found effective and durable protection in that country, including but not limited to protection against refoulement, and that such protection would still be available to him/her if s/he returned there, the individual may - if it is fair and reasonable to do so - be required to re-avail her/himself of the protection of the third country.

Although there is no international agreement on what constitutes “effective protection”, the Summary Conclusions from an Expert Roundtable in Lisbon in December, 2002, co-hosted by UNHCR, provided a non-exhaustive set of elements considered to be critical factors for the appreciation of “effective protection” in the context of secondary movements of refugees and asylum-seekers
.  On the basis of these conclusions, the protection should include but not be limited to protection against refoulement and chain refoulement, and should insure legal, material and physical security of the person.

Amnesty International believes that the competent authorities of the “safe third country” must be in a position to give effective and reliable guarantees on these points in each individual case, regardless of readmission agreements. In particular, it is not enough to consider that there are grounds to believe that the applicant will be admitted to the territory of a third State. Legal security is a key element of the effective protection, which includes the possibility of having a recognised legal status.  As a consequence, the person must have access to a fair and efficient procedure, which fully complies with international standards, unless the third State provides prima facie recognition of refugee status. There should be access to durable solutions, and account should be taken of special vulnerabilities.
Within this context, Amnesty International believes that the country designated as safe must have ratified all relevant international instruments, such as the 1951 Geneva Convention and its 1967 Protocol, the 1950 European Convention on Human Rights, the 1966 International Covenant on Civil and Political Rights, and the 1984 UN Convention against Torture.  In any event, the actual compliance and observance of these standards would need to be demonstrated. 

· Meaningful link with the “safe third country”

According to latest information, some delegations would like also to amend the provisions of Article 28 in order to make clear that close connection with the readmitting State and readmission of the applicant are alternative (not cumulative) grounds for application of the “safe third country” principle. Amnesty International is highly concerned by these attempts to weaken the safeguards regarding the actual link with a third State. Indeed, it seems that this principle could be applied in situations where a person has never been in the third country, the only condition would be the consent of the third State to readmit. The adoption of such provisions would be in contradiction with UNHCR standards, which clearly state that the asylum seekers must have had meaningful links with that third State. It should also be reminded that in May 2002, the UN Committee against Torture raised serious concerns that alleged cases of deportation of asylum seekers by Sweden to country where they have no significant ties and declared that it could lead to a breach of article 3 UNCAT
. 

· Procedural safeguards regarding the individual assessment of a claim

While Amnesty International appreciates that both Articles 27 and 28 include safeguards regarding the examination of the situation of the particular individual, the organisation is concerned that these provisions will remain “dead letters”. Indeed, according to Article 25, an asylum application lodged by a person who arrives from a “safe third country” will be automatically rejected as “inadmissible” with no examination of the merits of his or her claims. Indeed, people coming from a “safe third country” may be forced to overcome an unreasonable presumption against the validity of their claim, and will have to do so in a procedure which may not offer sufficient safeguards. Amnesty International believes that an individual assessment of whether a particular country can be considered as safe for a particular asylum seeker should comply with minimum procedural safeguards. In any case, the applicant should be heard by competent authorities and should have a right to a suspensive appeal against a decision that states that his/her case is inadmissible
.

Within that context, Amnesty International is seriously concerned by proposals put forward by some delegations to insert an optional clause allowing Member States to designate a country as safe for a specified group of persons or to designate part of a country a safe. If adopted, this provision would seriously undermine the principle of an individual assessment of claims and would in practice be used as an automatic bar to access the asylum procedure.  This proposal is all the more worrying in that there is an increasing tendency of States to impose a nearly impossible duty on asylum seekers to demonstrate a countrywide risk of being persecuted. 

As already mentioned within the context of negotiations relating to article 10 of the draft qualification directive
, Amnesty International believes that the mere absence of a risk of persecution in a substantial part of a territory is not enough to determine the existence of a general internal protection alternative in the actual country of origin or in a “safe third country”. In assessing whether such an alternative exists in a particular case, Member States shall take into account the personal profile of each individual. In this context, the internal protection alternative shall not be applied unless an examination of the individual case shows that the human rights situation there is stable and on a substantial part of the territory, and that the individual will have real and effective access to protection in this area. The individual must also be protected against direct or indirect refoulement towards a territory where he may be subjected to persecution. If any of these criteria cannot be satisfied, there is no internal protection alternative in the “safe third country”. Furthermore, following UNHCR standards duly reflected by the recent ruling of a Member State constitutional court, the existence of an internal protection alternative is only a procedural tool to assess the actual need of international protection and it should never lead to an automatic rejection of the case
.

Article 28 A  ─ “Neighbouring”  safe third countries

· The risk of an abusive extension of the Dublin II mechanism 

Amnesty International is seriously concerned by the provisions of Article 28 A on the basis of  which Member States, which could extend to non-EU Member States the responsibility-sharing mechanism that is in force within the EU territory under the so-called Dublin II mechanism
.  It shall be reminded that the actual notion of “neighbouring safe third country” is not related to any international standard and seems to be a diversion (if not a perversion) of the original “safe third country” concept. Amnesty International is concerned that Member States could endorse a concept which is based on the assumption that the level of protection available in countries neighbouring the European Union is comparable, if not equivalent, to standards in force in EU Member States. 

On the basis of the different amendments put forward by delegations, Amnesty International understands that the “neighbouring safe third country” concept could have a potentially far-reaching territorial implication. While the inclusion of maritime borders would enable to include Maghreb countries such as Tunisia, the restriction of this concept to countries having land borders still raises serious concerns even limited to State parties to the Geneva Convention and to the European Convention on Human Rights. 

Amnesty International considers that the use of such a broad criterion may allow Member States to apply in a way that it may not be consistent with the jurisprudence of the European Court of Human Rights. It shall be recalled that, in the case Amuur vs. France, the Court held that the asylum seeker can only be sent to a “country offering protection comparable to the protection they expect to find in the country where they are seeking asylum” [ECHR, Amuur vs. France, judgement of 20 May 1996, §48]. 
While a comparable level of protection may be available in neighbouring States, which are already taking part to the Schengen and/or EFTA agreements, the idea of further extending the Dublin II mechanism is seriously questionable given the shortcoming of the asylum system is some neighbouring countries, including Bulgaria and Romania. In the later case, it is worth mentioning that flagrant violation of human rights have been consistently reported by the civil society and international organisations, such as the Council of Europe, the OSCE and the European Union itself
.

· Ambiguity regarding the actual access to Member States’ territory and to their refugee status determination procedure

Amnesty International is also seriously concerned by the ambiguity of the language used in article 28 A, which may allow Member States to maintain derogatory procedures or even to deny access to the territory and to asylum procedure altogether. Amnesty International believes that it is not acceptable to leave at Member States’discretion the question of asylum seekers’ access to the territory and to the procedure. It shall be reminded that in the case T.I. vs. United Kingdom (judgement of 7 March 2000), the European Court of Human Rights held that Member States cannot rely automatically on burden-sharing arrangement and that, even within the European Union itself, Member States have to carry on an individual assessment of asylum claims before applying the “safe third country” concept. The Court has expressly stated that it would be incompatible with the purpose and object of the ECHR, if the Contracting States were thereby absolved from their responsibility under the Convention. Amnesty International believes that the Court’s reasoning is directly applicable to the present context. The Court’s ruling is all the more relevant in that currently Article 28 A contains no guarantee whatsoever that the claim would be processed by the neighbouring country, since the text only mentions the condition of readmission.  

Amnesty International fears that the claim may never be examined on its merit. In any case, the “neighbouring safe third country” retains the right itself to apply the “safe third country” principle, thus leading to potential situation of refugee-in-orbit, and further to chain-refoulement which is contrary to article 33 of the Geneva Convention and article 3 ECHR (ECHR, Cruz Varas vs. Sweden, judgement of 20 March 1991). It should be reminded that the European Commission on Human Rights has further stated that the situation of refugees-in-orbit also amounts to an inhuman and degrading treatment, contrary to article 3 ECHR (ECHR, request 7612/76, Manitu Giama vs. Belgium, 17 July 1980). 

Finally, the legality of the “neighbouring safe third country” seems also questionable under international refugee law. According to Articles 26 and 31 of the Vienna Convention on the Law of Treaties, it is well established that the provisions of a treaty to which a State is party are binding on it, and must be performed in good faith. It follows that a State that is seeking to give effect to its obligations under the Refugee Convention cannot do so selectively. The Refugee Convention is founded on the principle that all human beings should enjoy fundamental human rights and freedoms without discrimination. Amnesty International acknowledges that the Refugee Convention does not contain any specific provision regarding the refugee status determination. However, the observance of the obligations held by this convention implies that some form of determination procedure must be carried out. There is a reasonable presumption, not least on the basis of State practice since over 50 years, that such determination ought to be made in the territory where the asylum-seeker claims protection. 
In addition to obligations flowing from the 1951 Geneva Convention, Amnesty International recalls that the principle of non-refoulement is embodied in a great number of international instruments and is now considered as a principle of customary international law. There is clear support in the jurisprudence of the European Court of Human Rights and of the UN Human Rights Committee, for taking the position that, where people risk torture or other forms of cruel, inhuman or degrading treatment or punishment, the prohibition of refoulement is absolute. 

Given the potential violation of Geneva Convention and the non-refoulement principle in applying the principle of “neighbouring safe third country”, Amnesty International urges the Council to delete this provision.
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