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“Greater emphasis on security, far from making the world a safer place, has made it more dangerous by curtailing human rights and undermining the rule of international law. (…) A more secure world demands a paradigm shift in the concept of security, a shift that recognizes that insecurity and violence are best tackled by effective, accountable states which uphold, not violate, human rights. (…) If the quest for a safer world is to succeed, human rights must lie at its heart.”

Irene Khan, Secretary General, Amnesty International, May 2003

1. Losing its grip: the EU and human rights in 2003

Italy assumes the EU Presidency at a time of great international turbulence and profound internal debate that have had a considerable impact on human rights. The Iraq crisis has left the EU divided and vulnerable on the world stage, impairing its confidence and its effectiveness in matters of values and principles. At home the debate on the Future of Europe failed to rise to the challenge and actually showed a watering down of its resolve to make the EU a more effective force for change. Ten new member states are set to join a Union that is today less than convincing in its desire to portray itself as a community of values, based on the principles of democracy, respect for human rights and the rule of law.

EU losing its grip on the global human rights agenda

Midway through 2003, human rights seem to be losing out - the EU has lost its grip on the human rights agenda. In external relations, it has been unable, if not unwilling, to confront the challenges of insecurity and formulate a coherent response to those violating human rights on the pretext of “fighting terrorism”. It has fallen almost silent or shown itself to be utterly powerless on some of the world’s most entrenched human rights crises. Bent on damage control, the EU saw the 2003 session of the UN Commission on Human Rights failing dismally to do its job of protecting human rights through public scrutiny of situations of gross abuse. The international community including the EU appears barely able to hold out against relentless US pressure to undermine the International Criminal Court, and is ready to compromise even on evident standards of international law. 

EU opportunism on human rights at home

Uncertainty and insecurity at home are driving a policy shift on asylum and immigration towards a further sealing off of the EU at the expense of international protection. The latest proposals to try out off-territory processing centers may further undermine the development of a common asylum system. At the same time pressure is being mounted on countries of origin and transit to cooperate with the EU to keep people from moving to Europe or to take them back.  The green light given to the plan to return asylum seekers to Afghanistan, a country to which it is still too unsafe by any standards to force people back, was downright irresponsible. The commitment to the Geneva Convention is less than “full and inclusive”, and the human rights perspective does not feature in the EU’s short term and self-interested thinking on asylum.

Regarding human rights in the EU, the complete lack of political will on the part of the Council to confront obvious shortcomings within its own borders is becoming increasingly disturbing. Rights are violated across Europe, yet the EU remains utterly silent. This complacent attitude gives the wrong signal to the new member states, and the imminent enlargement underlines the urgency to accept accountability at EU level for domestic human rights observance, for the sake of the EU's own citizens as well as its credibility in the world. At a time when the incorporation of the Charter of Fundamental Rights into the new constitutional treaty proposed by the Convention is hailed as one of its most important achievements, the political question must be how that will be matched by action to ensure observance of these rights.

Presidency impulse needed on human rights

The Italian government has not given indications that it is particularly concerned about any of this, or that it plans to give human rights any kind of special attention during its Presidency. With the absolute priority it is giving to the reform of the institutions, the overriding focus in the debate on the future of Europe is on institutional architecture, not on values and the question of how the EU is to deliver more effectively on policy objectives of peace, justice and sustainable development.

In external relations, “projecting stability” is the main orientation, but no more than lip service is being paid to the notion of human rights as a core ingredient.  The EU's anxiety to repair transatlantic relations is leading it more and more to avoid confronting the evident discord between it and the US on human rights. In strengthening ties with neighbouring regions of the “wider Europe”, the political, economic and security aspects take structural precedence over serious and persistent human rights concerns in new “partner countries” ranging from Russia to Algeria. In the “fight against terrorism” the EU shows increased reluctance to confront serious violators, and no inclination to inject a strong and explicit human rights dimension as a critical element into peace and reconstruction processes. 

In the domestic sphere, the pursuit of the “area of freedom, security and justice” is also dominated by concern for security, by emphasis on control rather than on protection. The new member states will continue to be scrutinized in the final stage before actual accession, but there is no sign of extending the monitoring function to current member states, and of accepting the need for EU-level accountability for human rights observance at home. 

Time for EU leadership

Much good is being done at micro level through political dialogue, cooperation and assistance, and incremental gains are being made which should not be belittled. However, with the impact at macro level negligible and the big picture becoming so profoundly distressing, it is necessary to take a step back. At a time when leadership is required more than ever to restore and reshape a proper human rights agenda, the EU – the only credible force with a potential for change on the world stage – seems paralyzed by a crisis of confidence and shows no signs of recognizing the deadlock that it is in, and the power that it possesses to break it.

Amnesty International hopes that the Italian Presidency will acknowledge that there is a need to restore a clear perspective on the essential values that should be at the heart of all the Union’s policies, and so bring the EU to strike the right balance not only between the powers of the Council and the Commission, but also between security and human rights; between cooperation and pressure; between control and protection; between the standards it demands of others and those it is prepared to apply to itself.

The Italian Presidency must take the lead in shaping a new EU agenda for human rights that empowers the EU to

· confront the world’s most entrenched human rights crises;

· uphold  rights protection  when countering ‘terrorism’ and ‘illegal immigration’;

· shape EU accountability for human rights observance within an enlarged Union.

2.   Protecting human rights at home

Reports of excessive use of force and ill-treatment, sometimes amounting to torture, by law enforcement and prison officers persisted, together with reports of detainee and prisoner deaths in disputed circumstances. The functioning of the criminal justice system was the subject of renewed criticism by both domestic and intergovernmental bodies. Organizations campaigning for refugees’ human rights voiced concern at the continued lack of a comprehensive law on asylum and the adoption of a new law, relating mainly to immigration but containing some provisions concerning asylum, which impeded the effective exercise of the right to asylum under international refugee and human rights law and increased the risk of the refoulement of people at risk of serious human rights violations.

May 2003, summary of AI concerns in an EU member state: Italy

Human rights in the EU

Protection of human rights should begin at home. The EU's human rights policy will remain fundamentally flawed as long as it turns a blind eye to human rights violations within the EU's own borders.  Accountability is needed at EU level to complement the primary responsibility of member states to protect their citizens. This is not only a question of respecting rights internally - it also affects the legitimacy and credibility of the EU’s external human rights effort. There is an incipient awareness that it is a problem that finally must be addressed, in NGO and academic circles, in the European Parliament and in the Commission – but not in the Council and the member states themselves.

Human rights are being violated at home. Amnesty International’s regular reports on human rights in Europe have consistently included the majority of EU member states as well as candidate countries, showing a common and disturbing pattern of abuse by law enforcement officials including torture, ill-treatment and excessive use of force, regularly allowed to go unpunished and directed often at minorities and immigrants. Amnesty International’s latest annual report includes thirteen of the fifteen member states, and for  several of those thirteen the summary of concerns looks much like the one cited above on Italy.

It is disappointing to have to confront the incoming presidency government with its domestic failure to protect basic rights. However, when the Council shows no political will to acknowledge the EU’s accountability towards its own citizens and risks the EU’s credibility to the outside world, and when successive presidencies ignore appeals to take this seriously, confrontation is unavoidable, and justified.

The Convention has paved the way to incorporate the Charter of Fundamental Rights into the new constitutional treaty and to enable the EU to accede to the European Convention on Human Rights. However welcome this renewed focus on fundamental rights, it is not matched by equivalent attention to the need to improve actual observance. Rather the contrary - the anxious assurances that incorporation of the Charter shall not in any way increase the Union’s competences reflect a defensive attitude which is worrying in itself. It indicates a lack of vision on how to enhance respect for fundamental rights, which contrasts sharply with the expectations of Europe’s citizens that the EU should not just reaffirm its principles and policies, but above all improve on the delivery of its promises, and on the concrete implementation of those principles.

At the public hearing in the European Parliament last April it became clear that the EU cannot any longer afford to hide behind national responsibility or lack of competence.  The first report presented by the network of independent experts on human rights in the EU was an important step towards systematic monitoring and reporting. That in turn should prompt the Commission to fulfill its role as guardian of the treaties also in this key domain, and the Council to fulfil its political responsibility – all fully in line with Article 7 TEU. The EU should put an end to the double standard it currently exercises on accountability for human rights observance.

The Italian Presidency should acknowledge the need for proper accountability at EU level for human rights observance in member states, present and future. It should initiate a process to develop such accountability, based on systematic monitoring and evaluation and including an element of peer review, and set the example at home by inviting the Commission to analyze its domestic human rights performance.
Criminal justice, police and judicial cooperation

The overriding preoccupation with security has accelerated processes in the third pillar towards harmonization of legislation in the field of criminal law, and towards increased police and judicial cooperation. 

Forthcoming developments of the consultative process launched by the Commission Green Paper will be decisive in the codification of minimum procedural safeguards for suspects and defendants in criminal proceedings valid throughout the EU. Given member states’ reluctance to adopt legally binding norms, such an initiative is necessary in order to warrant mutual trust in an enlarged EU that is firmly grounded in respect for the existing obligations of member states under international human rights law. The process should avoid watering down existing standards or practice to the lowest common denominator: the aim must be to ensure the highest possible standards for the protection of human rights, including the rights to fair trial and legal assistance. The standards protecting individuals should have the same weight and binding force as judicial cooperation measures which are to enhance the powers of law enforcement officials in the course of the creation of the area of freedom, security and justice. 

The mutual trust underlying EU approximation of criminal law cannot be presumed but must be made to rely on regular scrutiny of member states’ compliance in law and practice with common minimum standards for fair trial.

Developments especially in the area of police and judicial cooperation raise questions about rights protection and therefore require careful scrutiny, particularly at parliamentary level. However, the complexity, combined with the lack of transparency, and the speed with which things are happening, mean that both at national and European Parliament levels such scrutiny is difficult to exercise. This applies also to the external dimension of counter-terrorism and combating organized crime where coordination is sought with third countries. 

EU-US agreements flawed

After a year of negotiations behind closed doors the EU has concluded two agreements with the US on extradition and mutual legal assistance. There had been calls throughout for express safeguards prohibiting EU member states from surrendering individuals where they are at risk of suffering serious human rights violations such as the death penalty, unfair trial, torture or ill-treatment. However, Amnesty International in its final assessment
 criticized the failure to incorporate sufficient standards to ensure protection of the rights of persons who are subject to a request for extradition or prosecuted in connection with a case in which an EU member state has provided mutual assistance. The extradition agreement leaves too wide a margin of discretion with regard to conditioning and refusing extradition in the face of the death penalty, while the absence of a substantive reference to fair trial guarantees must be considered a serious omission. 

This is all the more problematic as these agreements with the US can be expected to serve as a model for similar agreements in the future with other countries. Given their nature and potential impact on the protection of fundamental rights, their entry into force should be conditional on proper parliamentary scrutiny in all member states. From the EU's point of view, as this is the first agreement of its kind, the overriding aim should be to set a clear standard to ensure that obligations to protect human rights stemming from its own constitutional principles and from international human rights commitments are properly guaranteed.

An interpretative framework should be drawn up to inform decisions regarding the EU-US cooperation agreements and any such agreements in the future with a view to prohibiting EU member states from surrendering individuals to countries where they will be at risk of suffering serious human rights violations including unfair trial, death penalty and torture. 

Asylum and immigration

The EU struggle with asylum and immigration remains dominated by the drive for control. Negotiations on the Common European Asylum System (CEAS), due to be finalized by the end of 2003 under the Italian Presidency, continue under great political pressure which may lead Member States to adopt common standards that fall short of the Geneva Convention and other relevant principles of international refugee and human rights law. There is a real risk that EU instruments will end up as “empty boxes”, leaving the most critical elements of the CEAS at Member States’ discretion. These concerns seem to be shared by the European Commission, which has recently pointed out that the discussions in the Council revealed a lack of political maturity and the absence of an ambitious vision of harmonization. 

The rapidly emerging external dimension of Justice and Home Affairs is following the same restrictive trend. Radical proposals by the UK earlier this year for off-territory “transit processing centers” located at the borders of the EU provoked a less than adequate response from both the UNHCR and the European Commission, and could further undermine the CEAS. In Amnesty International’s view, none of these proposals considers sufficiently the international legal standards that are at stake, and what the implications are for the international refugee protection regime as a whole. Rather, they lead further away from a coherent and integrated approach that maintains the Tampere commitment to a common asylum system that is based on “full and inclusive application of the Geneva Convention”
. 

The increasing focus on the concept of protection in the region, also part of the recent UK initiative, is based on the same drive to stop the “irregular” movements of asylum seekers to Europe. Here, too, the proposals offer restrictive measures that fail to deal meaningfully and realistically with the realities of protecting refugees and asylum-seekers in developing regions, and the causes of onward movement. Rather, they cultivate a short-term political objective without fully considering the long-term social, political and legal consequences for countries in refugee-producing regions. Thus, the external JHA dimension has so far failed to give direction to political, development or economic co-operation from a human rights perspective, and to give substance to the stated intention to address the causes of people fleeing their countries.
The lengths to which the EU is prepared to go to accommodate political pressures has manifested itself in a disturbing manner in the EU Afghanistan Return Plan that is to facilitate and even enforce the return of refugees and asylum seekers to a country which is by no means safe and was described recently by the Commission President as “in a very bad situation”. By pushing ahead with this program the EU will be sending the wrong signal to other countries in the region, which are hosting the majority of Afghan refugees. The international community should not be jeopardizing Afghanistan's long-term reconstruction and rehabilitation by rushing to return people to an unsustainable situation
. Similarly, any moves to push rejected asylum seekers back to Iraq must be strongly resisted as long as the situation in that country is not stable and secure enough to allow return in safety and dignity.

The Italian Presidency must see to it that

· the on-going negotiations on the common asylum system are firmly grounded in principles of international human rights and refugee law; 

· the EU’s response to the movement of people to Europe is determined by protection of refugees and support for their humanitarian needs, and does not result in shifting responsibility to vulnerable states;

· asylum seekers are not forcibly returned to Afghanistan, Iraq or any other post-conflict situation as long as return in safety and dignity cannot be guaranteed.

3.  Promoting human rights in the world


The state of human rights in the world

Two wars dominated the international agenda for the past year: the war against Iraq and the “war on terror”. Governments around the world have spent billions in an effort to step up national security and counter-terrorism measures, but for millions of people the real sources of insecurity were brutal repression of political dissent, corrupt and inept systems of policing and justice, severe discrimination and social inequities, the unimpeded flow of small arms to areas of conflict, extreme poverty and the spread of preventable diseases. 

Exploiting the “counter-terrorism” climate, many governments reinforced and renewed their crackdown on political opponents, trade unionists, journalists, religious and ethnic minorities and human rights defenders. And while the war in Iraq captured the global limelight, and Afghanistan is still on the brink of chaos and hardly more secure than before, many other often forgotten conflicts have taken a heavy toll on human rights and human lives, in places as diverse as Côte d'Ivoire, Colombia, Burundi, Chechnya and Nepal. 

The world’s highest body for human rights protection and promotion, the UN Commission on Human Rights, failed dismally this year to fulfill its mandate of ensuring public scrutiny of situations of gross and persistent abuse, notably Russia (Chechnya), Colombia, Sudan, Nepal, Iran, China, and Zimbabwe. It was kept from doing so by increasingly effective obstructionism by political blocks, in particular African and Islamic countries, and through political manipulation by the big powers: Russia, China and the USA. The EU made a great effort, but lacked confidence and conviction, and where on key issues its ambition was no more than damage control, it ended up virtually empty-handed. 

The bleak picture of the state of human rights around the world is brightened by the steady progress in putting the International Criminal Court into action.  To function effectively, it requires continued concerted action to enact implementing legislation by member states. In the short term, however, the challenge to the integrity of the court by the US’ persistent efforts to undermine it through the UN Security Council and through bilateral “impunity agreements” must be fended off. The EU holds the key to ensuring that standards of international law are upheld and that countries under pressure are supported and encouraged to stand firm.

The EU should build its human rights agenda based on commitments to

· translate the principle of “no security without human rights” into action;

· re-align around the purpose of the UN Commission on Human Rights as the world’s primary forum to protect and promote human rights;

· apply the international rule of law in protecting the integrity of the International Criminal Court .
The EU human rights policy: lacking an edge

The past years have seen a significant effort on the part of the EU to make its human rights policies in relation to third countries more effective. When it comes to developing those policies, progress in the past decade and especially in the last few years has been quite remarkable. New sets of guidelines, on torture and on human right dialogues, were  drawn up, and the Community’s co-operation program has been reorganized and is now based on a framework of priorities. When it comes to achieving tangible results, however, too often there is too little to show. The human rights clause in the EU’s agreements with third countries has seemed more like a dead letter than a vital element. The greatest challenge, still, is to put human rights into practice, and to be more effective. 

Acknowledging this, the new set of Council conclusions adopted in December 2002
 is designed to improve the practice in a number of concrete ways, paying attention to the application of relevant instruments as well as to mainstreaming and increasing coherence. They also make implementation of human rights policies subject to annual review, and seek closer consultation with the European Parliament and with civil society. This approach is to be welcomed. Perhaps most important in all of this is to make the human rights effort more structured and more consistent, by setting clear priorities, by systematic monitoring and evaluation, and by making it more transparent and accountable. Under the day-to-day pressure of politics, that is the only way to really integrate human right concerns and goals, and to ensure that they do indeed constitute an essential element that is not negotiable.

That is the theory. Human rights work is a long haul, and a matter of incremental gains. The EU must be commended for all that is done at the micro level and in situations where it feels it can apply human rights pressure. Even so, after several years of focusing on implementation, on the need to put human rights into practice more effectively, it is striking to see how the debate on the human rights clause, on the torture guidelines, and on mainstreaming human rights into all areas of EU policy, is going around in circles.  This suggests, depressingly, that human rights are treated as essentially a soft option, an add-on requirement that is applied where possible but not enforced in the face of stronger forces or interests. It is no accident that the voices arguing for conditionality of human rights compliance are growing louder. Why should human rights be a softer option than fiscal discipline? And just as importantly, what impact is all this going to have on the world’s most entrenched human rights crises?

The Italian Presidency should step up efforts to evolve a systematic, result-oriented and accountable human rights policy in relation to third countries that includes a firm commitment to mainstreaming human rights into all areas of external action.

Missing: human rights in conflict resolution 

Looking at the larger picture of persistent and proliferating conflict around the world, it is increasingly clear that human rights constitute the vital ingredient that is consistently missing from conflict resolution and, too often, from post-conflict reconstruction. Not only are standards of international human rights and humanitarian law blatantly violated in the Democratic Republic of Congo (DRC), Afghanistan, Colombia, Israel and the Occupied Territories, Iraq, Chechnya and Aceh, there is also an equally disturbing failure to put human rights on the peace agendas. Human security and human rights responsibilities during and after conflict should be at the heart of those agendas.

Afghanistan 

The adoption of a new Afghan constitution in October 2003 and elections programmed for mid-2004 are crucial milestones in the reconstruction of Afghanistan. Whether Afghanistan will pass these milestones and continue on the long path to stability and peace will depend largely on whether the rule of law can take root in the country. With Italy taking the lead in the international community’s efforts to reconstruct the criminal justice system of Afghanistan, the Italian EU Presidency must give special emphasis to the urgent need to rebuild a civilian police force and to develop and implement a functioning criminal justice system that conforms to international human rights standards. 

Bosnia Herzegovina 

With its police mission to Bosnia and Herzegovina (EUPM), the EU is for the first time assuming direct responsibility for re-enforcing the rule of law and the implementation of human rights in a post-conflict situation. The EU's role should be to confront the legacy of the human rights violations committed during the war and ensure sustained support for the completion of the reconstruction of the country’s legal institutions. Amnesty International welcomes steps that have recently been taken to set up a small unit at the EUPM headquarters in order to coordinate the mission's activities in overseeing police investigations into war crimes. The Italian Presidency should request the EU Special Representative to report by the end of 2003 on how the EUPM has encouraged, supported and supervised local police investigations into past abuses, during the first year of its three-year mandate. In view of the precarious state of the Bosnian judiciary, the EU should reject proposals for a premature disbanding of the Human Rights Chamber of the Bosnian Human Rights Commission by the end of 2003 and transfer of its caseload to the Constitutional Court, which is not yet adequately prepared to take on the work.

Colombia 

At the 2003 UN Commission on Human Rights, Colombia reached an agreement with the EU that it would implement measures to bring in the High Commissioner for Human Rights and UN human rights mechanisms to help resolve the deepening human rights crisis. The EU has a special responsibility to press the government to fulfil these commitments and to revise security measures that violate human rights standards and put civilians at risk of being dragged into the conflict. In view of the donors’ meeting in autumn 2003, the Italian Presidency must ensure that the aid programs of the EU and member states maintain a clear focus on improving respect for human rights. The EU should pledge continued support for civil society organizations denouncing human rights violations and campaigning for human rights, and for civilian communities insisting on their right to be shielded from the conflict. 

DRC

The EU’s active involvement in the UN emergency force in the Ituri region of the DRC offers hope that renewed involvement of the international community will shield the civilian population from further killings. It should be the first step in a reinforced EU effort to help stop the history of unchecked bloodshed and genocide in the Great Lakes from repeating itself. The EU must step up the pressure on Uganda and Rwanda to cease involvement in human rights abuse in Ituri and Kivu provinces and immediately stop all arms transfers and other support to armed groups. The Italian Presidency should also seek to ensure that the UN Observation Mission in Congo has the strength and resources to protect civilians, particularly in view of a withdrawal of the temporary international force by September 2003. 

Iraq 

As a key actor in the international community, the EU is committed to ensure that the reconstruction effort in Iraq is carried out for the benefit of the Iraqi people. The framework for the reconstruction process provided by the UN Security Council contains inadequate mechanisms of accountability to ensure that it delivers better protection of human rights, and does not provide for a sufficient independent overview of the occupying powers. The Italian Presidency should push for the EU to make the protection of the human rights of all Iraqis the primary purpose of its contribution to the reconstruction process. The EU should give priority to projects aimed at enhancing personal security and ensuring access to food, health, education and housing, and the reform of the justice system, and should involve Iraqis, including women, in the decision-making on the EU contribution. The EU should also press for the adoption of clear guidelines by the International Advisory and Monitoring Board to ensure that projects financed by the Development Fund do not lead or contribute to human rights abuses.
Middle East 

As a co-sponsor of the “roadmap” for peace for Israel and the Occupied Territories, the EU must ensure that the mistakes of the past are not repeated and that parties recognize that respect for human rights and international law is a fundamental obligation, not a bargaining chip or a concession. The seeds of the failure of the Oslo Accords lay in the subordination of fundamental rights to political considerations and in the lack of mechanisms to monitor and enforce each side's commitments. The renewed spiral of violence makes the responsibilities of those involved in today’s peace efforts even greater. The Italian Presidency should engage with the USA, Russia and the UN to establish an independent mechanism to monitor and enforce Israeli and Palestinian compliance with human rights regulations and humanitarian law without further delay. 

The EU should inject the concept of human rights responsibility and the rule of law

· as an integral and essential component of conflict resolution;

· as a long-term engagement in post-conflict reconstruction;

· as a consistent focus of humanitarian aid and external assistance.

Arms transfers: stopping the terror trade

Since 1998 the EU has been committed to its Code of Conduct on Arms Exports which stipulates that arms should not be exported to countries where there is a clear risk they might be used for internal repression or where serious violations of human rights have occurred. As the code is not legally binding, and the final decision on exports remains a prerogative of national governments, this promise is not being fully kept. A binding international arms trade treaty grounded in principles of international law, rather than a voluntary code would provide potential victims around the world with much greater protection. The EU should launch a determined effort to seek an effective international agreement including:

· a framework treaty prohibiting international transfers of arms which are likely to be used to commit serious violations of human rights or humanitarian law;

· a protocol on licensing which would make the export of arms produced under license subject to end-use certification and end-use monitoring;

· a protocol on arms brokers and traffickers requiring their registration and the licensing of any arms brokering or trafficking deal. 

The European Commission’s proposal for the regulation of EU trade in torture and execution equipment is a welcome initiative that will contribute significantly to the prevention of torture and cruel, inhuman or degrading treatment or punishment. Its early adoption by the Council should therefore be a matter of priority for the Italian Presidency.  At the same time, the EU should complement this valuable initiative with the early adoption of an EC-wide ban on the manufacture and use of such equipment. In order to strengthen safeguards against torture and other cruel, inhuman or degrading treatment or punishment occurring in current and future EU member states, the Commission and the Council should establish similar controls on transactions within the Community without delay. 

The enlargement of the EU to include a number of countries that have in the past shown a lack of restraint regarding arms exports, represents a major challenge to such progress as has been made since the adoption of the Code of Conduct. On the other hand it provides a real opportunity to enhance export control standards across all the accession countries, and at the same time to improve member states’ own implementation of the code. To date, however, EU support for accession countries has been patchy and poorly coordinated. The next six months will be crucial for determining whether the accession process results in the spread and ongoing improvement, or the dilution, of EU standards of export control.

In particular, there are concerns that some of the accession countries have neither the inclination nor the capacity for rigorous implementation of specific export criteria, for example to ensure that no arms will be transferred "if there is a clear risk that the proposed export might be used for internal repression". Recent improvements in transparency are also at risk of being undermined. Twelve of the 15 member states now publish annual reports, of varying quality, concerning arms export licensing.  Only one of the accession countries has produced such a report. They should already be compiling data for next year’s EU consolidated report, but it is not clear if all are currently in a position to provide even this minimal level of disclosure. 
The Italian Presidency should initiate negotiation of an International Arms Trade Treaty based on human rights and humanitarian law principles. It should also ensure the early adoption of the regulation on the trade of torture and execution equipment, and press for improved compliance with the EU Code of Conduct on Arms Transfers and active encouragement for new member states to meet its requirements. 

Corporate social responsibility: business as usual?

There is growing recognition that non-state actors have an essential contribution to make to the protection and promotion of the full spectrum of human rights. The debate on corporate social responsibility (CSR) has developed with the establishment by the Commission of a European Multi Stakeholder Forum bringing together the business sector, trade unions and NGOs, to explore “the appropriateness of establishing common guiding principles for CSR practices and instruments”. Potentially an important step towards a European framework for CSR as regards both its internal (health, safety and employee development) and external (social, environmental and human rights) dimensions, the main challenge will be to reconcile fundamental differences of approach between the corporate sector who maintain that CSR must be business-driven, and NGOs who believe that it cannot be left to voluntary commitment only.

The Italian Presidency is planning to continue efforts by earlier presidencies to advance the debate - a welcome commitment, as it should not be left just to business and NGOs to battle things out. In fact, a crucial factor will be for government - including the EU  - to assume its own authority and regulatory power to ensure responsible corporate behaviour, with proper transparency and accountability to match. The EU should take a leadership role in Europe and in the world to ensure that European companies live up to our common expectations wherever they operate.

The Italian Presidency should ensure that the evolving debate on corporate social responsibility fully addresses the issue of the impact on human rights, and that in the development of a European framework, corporate accountability is not left to rely on voluntary commitment only.

4.  Recommendations

1. The Italian Presidency must take the lead in shaping a new EU agenda for human rights that empowers the EU to

· confront the world’s most entrenched human rights crises;

· uphold rights protection when countering ‘terrorism’ and ‘illegal immigration’;

· shape EU accountability for human rights observance within an enlarged Union.

2. The Italian Presidency should acknowledge the need for proper accountability at EU level for human rights observance in member states, present and future. It should initiate a process to develop such accountability, based on systematic monitoring and evaluation and including an element of peer review, and set the example at home by inviting the Commission to analyze its domestic human rights performance.
3. The mutual trust underlying EU approximation of criminal law cannot be presumed but must be made to rely on regular scrutiny of member states’ compliance in law and practice with common minimum standards for fair trial.

4. An interpretative framework should be drawn up to inform decisions regarding the EU-US cooperation agreements and any such agreements in future with a view to prohibiting EU member states from surrendering individuals to countries where they will be at risk of suffering serious human rights violations including unfair trial, death penalty and torture. 

5.   The Italian Presidency must see to it that

· the on-going negotiations on the common asylum system are firmly grounded in principles of international human rights and refugee law; 

· the EU’s response to the movement of people to Europe is determined by protection of refugees and support for their humanitarian needs, and does not result in shifting responsibility to vulnerable states;

· asylum seekers are not forcibly returned to Afghanistan, Iraq or any other post-conflict situation as long as return in safety and dignity cannot be guaranteed.

6.   The EU should build its global human rights agenda based on commitments to

· translate the principle of “no security without human rights” into action;

· re-align itself around the purpose of the UN Commission on Human Rights as the world’s primary forum to protect and promote human rights;

· apply the international rule of law in protecting the integrity of the International Criminal Court .
7. The Italian Presidency should step up efforts to evolve a systematic, result-oriented and accountable human rights policy in relation to third countries that includes a firm commitment to mainstreaming human rights into all areas of external action.

8.   The EU should inject the concept of human rights responsibility and the rule of law

· as an integral and essential component of conflict resolution;

· as a long-term engagement in post-conflict reconstruction;

· as a consistent focus of humanitarian aid and external assistance.

9. The Italian Presidency should initiate negotiation of an International Arms Trade Treaty based on human rights and humanitarian law principles. It should also ensure the early adoption of the regulation on the trade of torture and execution equipment, and press for improved compliance with the EU Code of Conduct on Arms Transfers and active encouragement for new member states to meet its requirements. 

10. The Italian Presidency should ensure that the evolving debate on corporate social responsibility fully addresses the issue of the impact on human rights and that in the development of a European framework, corporate accountability is not left to rely on voluntary commitment only.

■ ■ ■
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