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[…] People migrate today for the same reasons that tens of millions of Europeans once left your shores – they flee war or oppression, or they leave in search of a better life in a new land. Those who are forced out of their homes - the refugees who flee in fear of their safety - are our collective legal and moral responsibility. We have an agreed legal framework for their protection – the 1951 Refugee Convention.

However, when refugees cannot seek asylum because of offshore barriers, or are detained for excessive periods in unsatisfactory conditions, or are refused entry because of restrictive interpretations of the Convention, the asylum system is broken, and the promise of the convention is broken, too. Your asylum system needs the resources to process claim fairly, quickly, and openly, so that refugees are protected and solutions found for them […]. 

UN Secretary General Kofi Annan’s , speech before the European Parliament, 29 January 2004

· The Tampere agenda: a milestone in the harmonisation process

This speech delivered by the UN Secretary General before the members of the European Parliament was perceived as an ultimate call to EU governments to come back to the initial spirit of the  1999 Tampere European Council and to put an end to the overall restrictive policy developed so far. Indeed, given its high level of ambition and full respect for international legal standards, the Tampere agenda received a warm welcome from the civil society. It raised expectations that the common European asylum system would put an end to the great disparities in the asylum systems and would offer an equivalent level of protection firmly grounded in principles of international law. The Tampere Council was seen as a milestone in the harmonisation process: governments reaffirmed especially the "absolute respect of the right to seek asylum" and agreed that the Common European Asylum System (CEAS) should be based on "the full and inclusive application of the Geneva Convention", thus ensuring respect f for the principle of non-refoulement. The EU thus negotiated a range of legislative instruments setting minimum standards for asylum policy. 

Amnesty International has been engaged in systematic monitoring of the legislative developments under the Tampere agenda and has regularly provided expert briefings the Council during the negotiations
. This report provides a bird’s eye view of Amnesty International’s concerns and examines whether, after achieving the first phase of harmonisation on 1st May 2004, legislative development has reached the original commitments and goals made by the EU Member States at the Tampere Summit. This background document does not intend to provide an exhaustive assessment of all the instruments adopted under the Tampere agenda, but focuses on a selection of the legislative instruments of particular concern to Amnesty International. It thereby provides guidelines which can be used as a useful basis for the monitoring exercise that will  be carried out during the transposition process.

· Degrading international standards

While the report identifies some added value in the instruments examined, the overall assessment of the implementation of the Tampere agenda is rather negative from a human rights perspective. EU Member States have expressed satisfaction with the completion of the asylum directive within the deadline of May 1 2004. This is understandable insofar as it will pave the way for further developments in this area under a new institutional framework with sole initiative by the Commission, qualified majority voting in the Council and European Parliament co-decision. However, the euphoria barely hides the fact that Member States’ commitment to international human rights standards as laid out at Tampere has been corroded by a steady deterioration in refugee rights and a tightening of controls which, in their most extreme form, reveals complete negligence towards the plight of individuals suffering persecution, conflict and violence. 

The first phase of harmonisation, which ended in May 2004, has been characterised by lack of ambition and political will on the part of the Member States. Despite legal and political commitments to adjust their national systems to common minimum standards, EU Member States have shown limited political will to agree on compromise proposals which would have required them to adapt their national systems. The situation has been further exacerbated by the requirement of unanimity voting in the Council. As a result, the CEAS was held hostage to domestic agendas and most of the instruments have little EU added value, referring to national legislation on some of the most critical issues. Protracted negotiations have also created a palpable fatigue and have severely eroded Member States’ political commitment towards the harmonisation process. Recent months have been characterised by a renewed interest in intergovernmental co-operation on the part of the most influential Member States, increasing the difficulty of achieving ambitious results at the EU level. Despite commitments taken under the newly adopted constitution, Amnesty International is concerned that Member States may in practice depart from their initial commitments under the Amsterdam Treaty, given that the intergovernmental method has been characterised by a lack of transparency and an overall restrictive approach.

· Looking to the future

While the overall assessment of the Tampere asylum agenda is a negative one, the decisive role of the European Court of Justice allows hope for improvement in these minimum standards. It seems that there are also positive developments in recent discussions between Member States and the European Commission regarding the need to explore means for better management of the entry of persons in need of international protection into the EU.  Suggestions have included developing protected entry procedures resettlement schemes and protection in the region. Amnesty International considers these tools valuable instruments and would be ready to support these initiatives provided that the instruments are never used as a substitute - either legally or politically - for the legally binding rights that attach to a refugee or asylum-seeker who has directly engaged the protection obligations of a State party to the Refugee Convention. 

While a purely defensive and control-driven approach to forced displacements has proved to be inefficient both at internal and external level, much of the future developments depend on Member States’ political will to break the current deadlock. The European Union should seize the opportunity laid down by the newly adopted constitution and the second phase of harmonisation to further develop the integration process in the field of justice and home affairs and to build a common asylum policy that is ambitious, coherent and protection-centred.




Common European asylum system

I. Temporary protection

The Directive providing for minimum standards for giving temporary protection was the first substantive instrument of the EU’s asylum agenda, to be adopted in July 2001
. The mechanism provides for temporary arrangements when large groups of people, a ‘mass influx’, fleeing persecution arrives on EU territory. The measure was drawn up with the Bosnian and Kosovan conflict of the 1990s in mind, and European countries’ different responses to it. When faced with a mass influx from this particular region, European countries and the EU as a body could not formulate a collective and coherent response. The directive provides for mechanisms to determine when and how to decide to install, review or terminate a temporary protection regime in Member States, and what standards of treatment its beneficiaries should be accorded.

· Added value

Amnesty International in line with the UNHCR's view welcomes some aspects of the European temporary protection regime as regulated by the directive. One example is the fact that the directive proposes temporary protection as a regime which does not prejudge or replace the recognition of refugee status under the 1951 Convention, but only as a practical device aimed at meeting urgent protection needs in a mass influx situation until the individuals concerned have their asylum requests determined on a case-by-case basis. Also, limited duration of temporary protection allows for an effective examination of asylum claims and avoids the risk of an indefinite application of this emergency measure. The inception, review or lifting of temporary protection regimes shall be decided on the basis of common criteria and assessments, which include the input of the UNHCR.
· Remaining concerns

In line with the UNHCR’ s position
, Amnesty International believes that some elements may undermine the temporary protection mechanism. The scope of when ‘temporary protection’ should be implemented has been extended to cover the event of an imminent mass influx of displaced persons.
 In other words, Member States can decide to implement the temporary protection measure before a mass influx of persons onto EU territory has taken place, merely on the basis that there is a  - albeit high - possibility of such an influx occurring. This would go against the spirit of the directive, which was designed as a reactive measure to respond to emergency situations rather than anticipate them. Amnesty International stresses that the use of temporary protection should remain as an exceptional emergency response limited to actual rather than anticipated mass influxes of persons, and used only where it is established that individual processing systems will be overwhelmed and unable to function properly.

Concerning the rights of those under the temporary protection regime, Amnesty International deplores that some key rights have been curtailed in the adopted version. Indeed, access to the labour market
 and the right to family reunification
 are restricted. Furthermore, persons under temporary protection do not have the right to freedom of movement throughout the EU, and their right to move freely within the host Member State is not stated explicitly, and is therefore left at Member States’ discretion.

When the period of temporary protection ends, Member States are allowed to enforce the return of those not qualifying for other forms of protection.
 This is the first time returns have been dealt with at the EU level, and as such is not as comprehensive a solution as it should be in setting out the procedure and rights for those being ‘enforced’ to return. Amnesty International recalls in this respect that Member States must continue to abide by their obligations under international refugee and human rights law. 

II. Reception conditions for asylum seekers

The Directive on minimum standards for the reception of asylum seekers was adopted in January 2003
 and will come into force as soon as it is transposed into the national law of 13 Member States (all except Ireland and Denmark, who have opted not to participate in this measure under the terms of their Protocols annexed to the Maastricht Treaty) which should be no later than February 2005. The aim of the measure is to ensure that asylum seekers enjoy a dignified standard of living across the EU, wherever they should arrive. As well as obliging Member States to provide comparable living conditions for asylum seekers, the Directive should also limit the pull factors of those countries receiving larger proportions of asylum applicants by ensuring equal treatment across the EU.

· Added value 
Amnesty International joins the position of the UNHCR
 which welcomes positive aspects of the directive, such as the Member States’ obligation to outline asylum seekers’ rights and responsibilities to them upon arrival and to provide information on legal assistance
. The directive also provides for asylum seekers to be issued with documentation to prove that they are in the asylum system and that states the length of their legal stay in the receiving country
. Guaranteed access to education for minors
, emergency healthcare for all
 and recognition of the special needs of vulnerable individuals
 are all material provisions to be welcomed.

· Remaining concerns

Given the limited mandate of Amnesty International regarding economic and social rights, the organisation only comments on the provisions dealing with detention.  Amnesty International reminds in this respect that detention of asylum seekers should be avoided. No asylum seeker should be detained unless it has been established that detention is necessary, lawful and complies with one of the grounds recognised as legitimate by international standards. Moreover, in all cases, detention should not last longer than is strictly necessary. All asylum seekers should be given adequate opportunity to have their detention reviewed by means of a prompt, fair, individual hearing before a judicial or other similar authority whose status and tenure afford the strongest possible guarantees of competence, impartiality and independence. The organisation opposes the practice of detaining asylum seekers when adequate and effective safeguards do not exist or are not followed.

Regarding the other provisions, Amnesty International supports the UNHCR’s views
 that there are some provisions which are vaguely worded, allowing Member States too much room for interpretation. This is particularly true for the exceptions to some of the measures. Asylum-seekers applying for asylum at the border, as well as those applying for forms of subsidiary protection, can be excluded from the benefit of reception conditions.
 Yet in the view of the UNHCR, the basic rights and benefits provided to all asylum applicants should be based on their needs regardless of the grounds on which their claim is based. Moreover, reuniting family members is only possible under a narrow definition of family
, i.e. including only the spouses and minor children. Other family members may be reunited only if individual Member States provide for this.

The lack of guaranteed access to the labour market after a set period of time can also be deplored,
 and the absence of harmonisation in this domain. Member States are left to determine how long they wish to keep asylum seekers outside the labour market. In the view of UNHCR, all asylum seekers should be allowed access to the labour market no later than six months after lodging their application, which would help integration of asylum seekers into local communities, and to reduce the cost of the procedure, as well as benefit preparations for return if the application is eventually rejected. 

Finally, the provisions allowing for withdrawal or ending of reception conditions as a sanction for ill-defined types of behaviour raise concerns.
 Amnesty International supports UNHCR’ s regarding the inclusion of a provision barring some asylum-seekers who have submitted their application late from access to reception conditions. The organisation believes that the directive takes insufficient account of individual circumstances which may provide adequate reasons for such late applications, e.g. applications filed by torture victims or by applicants who are not familiar with the asylum procedure requirements. UNHCR also remains concerned that the directive allows for the withholding of all benefits - except emergency health care - from asylum-seekers who have broken the rules of the accommodation centres or who have not complied with certain reporting requirements. Reducing asylum-seekers to a state of destitution serves no useful purpose and may indeed have undesirable humanitarian and social consequences. In such cases, asylum-seekers should be subject to the same measures as similarly situated nationals and legally resident migrants.

III. Responsibility-sharing mechanism

· From Dublin I to Dublin II

The Dublin Convention was adopted on 15 June 1990.
 Its objective was to establish mechanisms for determining the Member State responsible for examining a particular asylum application. Nevertheless, Member States found it difficult to implement mechanisms for determination of responsibility as well as the transfers of asylum-seekers. For example, the decisions taken by the British Courts prevented the United Kingdom from sending some asylum-seekers to France and Germany arguing that there remained differences in the implementation of the Geneva Convention between these countries.
 The European Court of Human Rights condemned this situation as "refugee in orbit" and advocated a clear division of responsibilities between Member States.
 In 2001, the European Commission pointed out in an evaluation document of the implementation of the Convention
the dysfunction of the Dublin Convention. Subsequently, the European Commission made a proposal for an EU Regulation
 in order to ameliorate the current system. The new regulation (often called the "Dublin II mechanism”) was adopted in February 2003. The implementation of Dublin II is facilitated by the DubliNET system and the Eurodac Regulation. Eurodac European system enables to collect and compare the fingerprints of asylum applicants. DubliNET is an electronic network of transmission channels between the national authorities dealing with asylum applications. The network became operational on 1 September 2003 in the EU Member States and in Norway and Iceland. It allows the national authorities responsible for examining asylum applications to exchange data on asylum applicants in order to determine the responsible Member State. 

The "Dublin II"
 Council Regulation, establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one of the Member States by a third-country national, in some ways improves the content of Dublin I regarding the use of the humanitarian clause, family reunification and time limits. 

However, Amnesty International regrets that the regulation is based on the same flawed principles as were set ou in the Dublin Convention. According to these principles, the asylum-seeker can not choose his or her host country and a Member State is allowed to send the asylum-seeker to a third country.
The regulation was strongly influenced by the conflict between France and UK on the existence of the Sangatte centre. Amnesty International therefore believes that the new regulation further encourages Member States to control their borders. Under Dublin II, Member States will be even more dissuaded to tolerate potential asylum seekers on their territory. Indeed, the Member State responsible for examining an asylum application will be the one where the person has resided for at least five months before the introduction of the asylum request.
 

Furthermore, the overall architecture of the regulation continues to be based on the so-called authorisation principle, which means that the responsibility for examining an asylum application lies with the Member State that played the most significant role in the applicant's entry into or residence on the EU territory. In some Member States this principle may delay processing of applications and, moreover, lead to adopting policies aimed at further restricting access to their territory and even to their asylum procedure. The European Commission assessment of the implementation of the Dublin Convention has already proved that this system is time consuming and absorbs a lot of financial and administrative resources. It has also proved its inefficiency of the process given that less than 2% of the asylum applications were processed under the Dublin I Convention. Amnesty International has therefore time and again called to abandon of the current system of determination of responsibility, as its implementation may result in breaches of international refugee and human rights law. In this respect, Amnesty International in line with the UNHCR
 also states its concern about possible significant imbalances in the distribution of asylum applications among Member States, particularly those on the periphery of the Union's common territory, as a result of strict application of the agreed rules. 

In addition, it must be underlined that, as the Dublin Convention, the EC regulation is not sufficient to ensure effective access for all asylum-seekers to the asylum procedure, since the ones deemed to come from a ‘safe third country’ may be denied right to an examination of their claims (in application of the directive for minimum standards in asylum procedure), which may subsequently result in refoulement.
. Amnesty International recalls that, under international refugee law, the country in which a refugee applies for asylum  is obliged to consider the application substantively and to ensure that the refugee is not directly or indirectly returned to persecution. In light of UNHCR EXCOM Conclusions 15 (XXX), 58 (XL) and 87 (L), Amnesty International recalls that the protection offered by a “safe third country” should not be merely transient or simply subject to the discretion of border, immigration or police officials - it has to be effective and durable. Only if it can be established that the refugee has, in fact and in law, already found effective and durable protection in that country, including but not limited to protection against refoulement, and that such protection would still be available to him/her if s/he returned there, the individual may - if it is fair and reasonable to do so - be required to re-avail her/himself of the protection of the third country.

Amnesty International is concerned that there is even a greater risk in using the safe third country concept after the enlargement of the European Union, given that countries bordering the new external borders of the Union do not offer a high level of guarantees for refugees. 

IV. Qualification Directive

The Directive on minimum standards for the qualification and status of third country nationals and stateless persons who otherwise need international protection was formally adopted on 29th April 2004. The directive lays down minimum rules for determining which applicants for international protection qualify for refugee status and which qualify for subsidiary protection. The objective is to end the disagreements between Member States regarding the interpretation of the Geneva Convention and to ensure that a minimum level of protection is available in all Member States for those genuinely in need of international protection. This Directive also aims to define minimum obligations that Member States shall have towards those to whom they grant international protection. These obligations include the duration and content of status flowing from recognition as a refugee or as a beneficiary of subsidiary protection status. 

· Added value
The first positive outcome is that after the entry into force of the directive, the granting of subsidiary forms of  protection will no longer be left at Member States’ discretion. Indeed, the directive obliges Member States to go beyond existing obligations under international law and to grant subsidiary protection status to an applicant for international protection who is outside his or her country of origin, and cannot return there owing to a well-founded fear of being subjected to the following serious and unjustified harm:

· death penalty or execution; or

· torture or inhuman or degrading treatment or punishment; or

· a serious and individual threat to a civilian’s life or person by reason of indiscriminate violence in situations of international or internal armed conflict.

Although the first two grounds are a mere codification of existing international law, the inclusion of an obligation to protect persons falling under these categories has a significant added value since Member States shall grant a full-fleshed status to an applicant, rather than mere protection against non-refoulement so far granted on the basis of the case law of the ECHR.

Unfortunately, negotiations have lead to considerable dilution of the third ground for granting subsidiary forms of protection. In its current form, the scope of the provisions of article 15 (c) has been restricted and an applicant must still establish a well-founded fear for his or her life on an individual basis. Although the reasons for the fear may not be specific to an individual he or she must still establish that the fear is well founded in their particular case. 
Given that article 15 (c) now refers to individual threat of persecution, there is concern that the Geneva Convention could be undermined and that complementary forms of protection may be applied instead. A flexible interpretation of the Geneva Convention allows for the coverage of most people in need of international protection. Complementary forms of protection should therefore only be used in cases where the claimant does not fall under one of the five grounds of the Geneva Convention.

Secondly, the directive acknowledges situations of persecution inflicted by non-state actors as qualifying for the granting of refugee status and subsidiary forms of protection
. To the UNHCR and the NGO community this remains a most important element of the directive, as it puts an end to a disagreement amongst Member States that has frustrated the proper implementation of the Dublin mechanism
. 

Amnesty International is pleased to note that the interpretation included in the directive constitutes a proper reading of Member States’ international obligations under the European Convention on Human Rights. In fact, the European Court of Human Rights has repeatedly established that the source of harm is irrelevant when it comes to violations of the prohibition of torture, or inhuman or degrading treatment or punishment.

Thirdly, article 9 of the directive provides for a harmonised interpretation of the notion of persecution, which is not expressly provided by the Geneva Convention. It lays down what situations of harm, harassment etc. would amount to persecution in the sense of the 1951 Convention. It does the same for situations of prosecution, discrimination, denial of judicial redress, or refusal to perform a general obligation such as military service where this would amount to persecution, and, hence, provide a basis for refugee status. It acknowledges that persecution can be inflicted for gender-related or child-specific reasons.

Fourthly, article 10 of the directive defines the key elements to take into account when considering any of the five inclusion grounds of the refugee definition, i.e. the concepts of race, religion, nationality, political opinion and social group. Particularly the concept of social group has been controversial so far among the Member States. The directive acknowledges that members of a particular social group, in order to qualify for refugee status in case of persecution, should share either an innate characteristic or common background that cannot be changed, or should be perceived by society as having a distinct identity.  Gender and sexual orientation are relevant considerations in that context.

· Remaining concerns

The first element of concern is the notion of « national protection » under article 7. While the scope of international protection has been clearly extended and would allow to go beyond the practice in certain Member States (i.e. Germany and Austria), this may well be threatened in practice, given that the directive gives an extensive definition of the internal flight alternative. According to the provisions of article 7, protection from persecution or serious unjustified harm may be provided by “the State or by parties or organisations, including international organisations, controlling the State or a substantial part of the territory of the State”.

This provision was severely criticised by the UNHCR, NGOs and scholars. State-like authorities are not and cannot be parties to international human rights instruments and therefore cannot be held accountable for non-compliance with international refugee and human rights obligations. Besides, state-like authorities are often unable to establish sustained and undisputed control over a territory and areas that may be attacked by governmental forces. Similarly, as proven during the massacre of the Srebrenica province, the fact that a territory is under whole or partial control by a UN civilian and/or military administration should never be seen as a guarantee of being able to provide protection.

Secondly, Amnesty International, in line with UNHCR
, has severely criticised the inclusion of so-called « withdrawal » clauses that may well in practice lead to an extension of the personal scope of the exclusion and cessation clause
. The directive indeed allows Member States to revoke or end refugee status in cases where there are reasonable grounds to regard the asylum-seeker as a danger to the security of the EU Member States in which he or she is residing; or when he or she, having been convicted by a final judgement for a particular serious crime, constitutes a danger to the community of the Member States. 

The UNHCR and Amnesty International believe that these provisions are at variance with the Geneva Convention and are mixing up provisions that serve different purposes. While States party to the Geneva Convention cannot derogate from Articles 1F and 1C of the Geneva Convention, an erroneous linkage has been made between the revocation procedure and references to grounds held in Article 33.2 of the Geneva Convention that provides for exceptions to the principle of non-refoulement. Indeed, Article 33(2) deprives a refugee of the benefit of the non-refoulement provision, but it does not exclude or deprive a refugee from refugee status. Amnesty International considers linking the conditions for revocation to grounds of Article 33.2 rather alarming with potentially serious consequences for the individuals concerned, as it might in practice result in refoulement despite the formal guarantees included in the text. 

Besides, in absence of a common definition under EC law of what constitutes “a danger to security”, such provisions open the door to extensive and inappropriate interpretation. Amnesty International believes that in cases where an asylum-seeker is found after a fair procedure to be a suspect of crimes under international law (such as terrorism, genocide, war crimes, crimes against humanity, torture, extra-judicial executions and “disappearances”), he/she should be referred to the relevant prosecution authorities or the individual should be surrendered to another State to be prosecuted according to international human rights law and standards.

Finally, the directive codifies what will be the rights and entitlements attached to subsidiary protection and refugee status. While in the case of statutory refugees the EC directive merely codifies existing international law, Amnesty International regrets that the directive does not go beyond existing practice which discriminates between statutory refugees and persons eligible to subsidiary protection, whose rights are often more precarious. During the course of the negotiations, Amnesty International stressed that persons granted subsidiary protection status should enjoy the same level of rights as refugees. Both categories of protected persons have similar needs and should be given the same possibility of successful integration in the host country of asylum.  Amnesty International’s position is based on Recommendation E contained in the Final Act of the Conference of Plenipotentiaries adopted by the 1951 UN Refugee Convention. This recommendation states that individuals who are not covered by the terms of the Convention should be granted the treatment for which it provides.

A striking example of this discrimination is the case of access to the labour market
. While access to work is granted immediately after the refugee status has been granted, access to the labour market is left at Member States’ discretion in the case of persons eligible to subsidiary forms of protection. Under article 26.3, Member States are now authorised to give priority to EU citizens for a limited period of time to be determined in accordance with national law. 

Amnesty International also deplores that the principle of family unity
 has been limited to the social and economic rights,  which potentially excludes the protection against non-refoulement. Right to family reunification for persons eligible to Subsidiary Protection is currently not covered by EC legislation and therefore falls under national legislation. The duration of the residence permit is one year only, renewable unless compelling reasons of national security or public order require otherwise. 

V. Procedures Directive

On 29 April 2004 the Justice and Home Affairs Council agreed on a “general approach” on the amended proposal for a Council Directive on minimum standards on procedures in Member States for granting and withdrawing refugee status.
 The Council has decided to re-consult the European Parliament on the substantially modified version of the directive. This means that the formal adoption of the Directive will only take place after the European Parliament has given its new opinion and the Council has had the possibility to examine it.
The objective of this instrument is to reduce the disparities among Member States on the procedures to grant or withdraw refugee status. In this respect, establishing a minimum level playing field throughout the European Union by introducing guarantees for a fair and efficient procedure will commit Member States to reduce the differences in national systems and align their systems on the basis of these standards. The initial aim of the directive was to create an equivalent level of protection throughout Europe, and therefore to reduce secondary movements of refugees.

· Added value

The outcome of the negotiations has been particularly poor according to Amnesty International and many other NGOs across Europe.
 The UNHCR also regrets the missed opportunity to adopt high standards at EU level. Indeed, after four years of negotiations, the directive on asylum procedures is a mere codification of national practice and its implementation may lead to significant departure from international standards.
 However, some positive elements are now part of the EU acquis and will be compulsory for any Member State:

· No time-limit has been imposed at EU level and a Member States cannot reject a claim on the sole basis that it was introduced too late;

· Access to an interpreter shall normally be granted, although the directive allows for exception and only guarantees communication in a language that it is reasonable to assume the asylum seeker understands.

· Access to a legal adviser and to UNHCR is ensured which opens the door to an active role for NGOs working on behalf of the UNHCR;

· Although there is no strict limitation regarding the detention period, the directive says clearly that in principle asylum seekers shall not be detained and, in case they are, speedy and effective judicial remedy is compulsory;

· The right to an effective remedy is clearly incorporated although unfortunately the non-suspensive effect of appeal is left at Member States’ discretion.

· Remaining concerns

Firstly, Amnesty International fears that the few positive elements included in the directive may remain a dead letter in practice. Indeed, it is regrettable that each of the principles mentioned above suffers from a number of exceptions, especially in cases where an application is lodged at the border or is considered manifestly ill-founded. Given the wide definition of the concept of manifestly unfounded claim (which potentially applies to 16 different categories), Amnesty International fears that more than 80% of the applications lodged will be processed under the fast-track procedure, which includes lower procedural safeguards.

Secondly, Amnesty International deplores in particular the creeping confusion between EU asylum and immigration procedures and the distortion of the initial objective of the Common European Asylum System, namely the protection of persons fleeing persecution, to serve the purposes of immigration control. The articles dealing with border procedures
 in the directive put the emphasis on efficient immigration control rather than ensuring protection of refugees. While the directive requires Member States to set up Refugee Status Determination bodies, immigration authorities will be de facto involved in carrying out an assessment of how well-founded an asylum claim is, even though they do not have the necessary qualifications. This contributes to the confusion between asylum and immigration procedures.

Thirdly, the most contentious provisions are all intended to deny asylum seekers access to asylum procedures and to facilitate their transfer to countries outside the EU. 

The directive foresees the possibility of using the safe country of origin concept
 to restrict access to the regular asylum procedure. Amnesty International acknowledges that, under Articles 30 and 30A of the directive, no country can be labelled as “safe” in general terms. While the individual may rebut the presumption of safety, there is no mention of the benefit of the doubt and the burden of proof lies exclusively with the asylum seeker. Amnesty International therefore remains concerned that people coming from countries considered “safe” may be forced to overcome an unreasonable presumption against the validity of their claim, and will have to do so in a procedure which may not offer sufficient safeguards. Without a proper individual assessment, the use of the safe country of origin concept could result in discrimination between refugees that is prohibited under Article 3 of the 1951 Refugee Convention, Article 21 of the Charter of Fundamental Rights of the European Union and Article 26 of the International Covenant on Civil and Political Rights. 

In addition, the directive foresees the adoption of a minimum common list of safe countries of origin
 binding on all Member States. No agreement has yet been reached on the countries to be included in the list and the debate is on-going
. The UNHCR, Amnesty International and other non-governmental organisations have consistently denounced the inadequacy of the criteria used in order to designate such safe countries. Although Amnesty International appreciates the attention given to its annual report, recent discussions have shown that the designation of the countries to be included on the EU common list is a highly politicised debate guided by political interests rather than full consideration of human rights standards. Indeed, as a result of a lack of clear benchmarks for the inclusion of countries in the EU list, countries which are destabilised by internal crisis may be included, such as in the case of Senegal and the Casamance region
. 

Amnesty International has also reiterated its concerns regarding the inclusion of countries which retain and/or apply the death penalty (such as United States, Japan, Mali, Botswana, Ghana), as well as countries where female genital mutilation is still practised notwithstanding efforts from the governments to erase this phenomenon (such as Ghana, Mali, Benin). The inclusion of such countries would be in contradiction both with international treaties (in particular Protocols 6 and 13 of the European Convention on Human rights) and with the provisions of the newly adopted qualification directive which considers gender-specific persecution and death penalty as serious harms entitling their potential victims to international protection. The qualification directive clearly covers persecution inflicted both by governmental and non-governmental agents. 

Amnesty International has strong concerns about the use of the safe third country concept
 in the directive, which does not appear to be in line with Member States' obligations under international law. The directive allows Member States to shift responsibility to third countries, regardless of whether the applicant has meaningful links with such countries and whether there are durable solutions in these countries, including protection against refoulement as established by international law, and access to a fair and efficient procedure to grant refugee status.

Under international refugee law, the primary responsibility for international protection remains with the State where the asylum claim is lodged. Transfer of responsibility can only be envisaged where a meaningful link exists between an asylum applicant and a third country which makes a transfer reasonable and where the third country is determined safe in the individual circumstances of the applicant. Furthermore, a transfer can only take place if the third country gives its consent to admit or readmit the asylum applicant and to provide him/her with full access to a fair and efficient determination procedure. The burden of proof regarding the safety of the third country for the particular applicant lies entirely with the country of asylum and the presumption of safety must be rebuttable by the applicant. Amnesty International is concerned that the directive does not sufficiently guarantee the right of the asylum applicant to rebut the presumption of safety, as it refers back to national legislation for defining guarantees regarding individual assessment and the notion of "meaningful links" and does not contain sufficiently strict criteria for the designation of safe countries. 
Furthermore, Amnesty International is particularly concerned by the exceptional application of the safe third country concept
 to countries in the European region, as it appears in Article 35A of the directive. Amnesty International is concerned that Member States could endorse a concept, which is based on the assumption that the level of protection available in countries neighbouring the European Union is comparable, if not equivalent, to standards in force in Member States. According to the organisation, the idea of further extending the Dublin II mechanism is seriously questionable given the shortcomings of the asylum system in some neighbouring countries, including Romania and Bulgaria. Amnesty International also expresses concern about the ambiguity of Article 35A, which may allow Member States to maintain derogatory procedures or even deny access to the territory and to asylum procedure altogether. Given that these "neighbouring safe third countries" have no obligation to actually process the asylum claim, implementing such a concept may lead to refugees-in-orbit situations, and chain-refoulement, which are clearly in breach of the jurisprudence of the European Court of Human Rights
.

Fourthly, Amnesty International also deplores that the directive does not contain adequate appeal safeguards
 for asylum seekers. The right to an effective remedy before a court or tribunal is embodied in EC law, in Article 47 of the Charter of Fundamental Rights and in Article 13 of the European Convention on Human Rights. Despite a reference to Member States’ obligations under international law, the directive does not contain an explicit right of all asylum seekers to remain or request for leave to remain in the asylum country pending the outcome of the appeal procedure. This question is left at Member States’ discretion.
This lacuna was severely criticised by the UNHCR and the civil society given that 30 to 40% of the applicants get a refugee status or a complementary form of protection at the appeal stage.

Amnesty International has repeatedly reminded that the exceptions allowing Member States to implement deportation orders without waiting for the court’s ruling constitute a violation of international law and standards. The European Court of Human Rights reminded Member States in the case of TI vs. the UK, that any measure adopted by them individually or collectively had to ensure the fulfilment of their obligations under the European Convention of Human Rights. One such obligation is to provide for effective remedies against violations of the rights guaranteed by the Convention.
 This ruling was further developed in the case of Conka vs. Belgium, where the Court held that “it is inconsistent with Article 13 for such measures to be executed before the national authorities have examined whether they are compatible with the Convention
.” Given the absolute nature of the non-refoulement principle, the Court held that this scrutiny must be carried out without regard to what the person may have done to warrant expulsion or to any perceived threat to the national security of the expelling State
”.

Amnesty International calls on Member States to ensure that national legislation transposing the EU directive on asylum procedures include adequate safeguards regarding the right to an effective remedy.




The external dimension of the common european asylum system

Parallel to the outcome of the harmonisation process, which allows for a significant decrease of refugee protection, some Member States have also shown a keen interest to develop partnerships with transit countries that would allow transfer of responsibility for processing asylum claims outside the EU. While the idea of processing protection requests in the region of origin and facilitating the arrival of refugees in EU territory by a resettlement scheme has been on the agenda of the European Commission since November 2000, consideration of such propositions has been speeded up by pressure from the UK government. The UK presented its proposals for external processing and responsibility-sharing arrangements with third countries to the informal meeting of EU justice and home affairs ministers in March 2003. The European Commission and the UNHCR presented counter-proposals on the eve of the European Council held in Thessaloniki in June 2003.

In June 2003, Amnesty International published a critique of the proposals made by the UK, the European Commission and the UNHCR for "new approaches" to asylum, which focused on concerns about initiatives to establish extra-territorial processing of asylum claims.
  Amnesty International expressed its strong concerns to the European Council about the potentially far-reaching implications of these proposals for the international protection system. In Amnesty International’ s view, the main objective of the proposals was to reduce the number of spontaneous arrivals in EU Member States by denying access to territory and shifting asylum seekers to processing zones where responsibility, enforceability and accountability for refugee protection would be diminished, weak and unclear. While the UK proposal might not explicitly envisage amendment to or withdrawal from the 1951 Refugee Convention, it would clearly represent attempts to circumvent important domestic and international legal instruments. Germany, Sweden and France expressed strong objection to these ideas and no consensus was reached at the European Council. However, Amnesty International remains vigilant given that the United Kingdom, Ireland, Denmark, and Austria have shown a clear interest to develop pilot-projects, which could lead to the development of offshore processing centres in transit countries.

While there was no political support to the UK plan at the EU level, conclusion 26 of the Thessaloniki European Council has invited the European Commission to "explore all parameters in order to ensure more orderly and managed entry in the EU of persons in need of international protection, and to examine ways and means to enhance the protection capacity of regions of origin with a view to presenting to the Council, before June 2004, a comprehensive report suggesting measures to be taken, including legal implications".  

Through the Thessaloniki Conclusion 26 and in subsequent discussions, the European Union has shown positive interest in resettlement as a tool for providing protection and durable solutions, which could potentially contribute to the aim of ensuring more orderly and managed entry to the EU for people in need of international protection. 

At a seminar in Rome in October 2003 hosted by the Italian Presidency of the EU, the objective of orderly and managed movement of people in need of international protection was discussed with a particular focus on the role of resettlement and protected entry procedures.  As the UNHCR noted in these discussions, States are exploring these "new approaches" “for good, for realistic and for bad reasons”
. During the seminar, Amnesty International acknowledged that migration management is an element of the sovereign right of States to control their borders and that the use of resettlement was a  useful tool. However, States should recognise that the prospects of bringing order to the movement of those in need of international protection, which is an inherently disorderly process, are not only limited but also risk impacting negatively on the rights of those the international protection regime is designed to protect.

On the basis of the Thessaloniki mandate, the European Commission presented a communication in June 2004 which looks at ways to improve access to durable solutions, through the development of resettlement schemes, regional protection and  global partnership with countries of transit.

· Resettlement

Amnesty International is supportive of the development of an EU-wide resettlement scheme offering expanded resettlement opportunities within Europe and, welcomes the positive interest  expressed by the EU in resettlement issues.
 Amnesty International considers that resettlement and protected entry procedures (PEPs) are part of the international protection toolbox and should not be seen as – or used as a justification for - restrictive measures which inhibit access to fair and satisfactory asylum procedures. Within that context, Amnesty International strongly supports the Commission’s views, according to which instruments promoting the orderly and managed arrival of refugees in the EU territory should be complementary and without prejudice to the proper treatment of individual requests expressed by spontaneous arrivals. Amnesty International believes that resettlement and protected entry procedures can never be a substitute - either legally or politically - for the rights that are attached to a refugee or asylum-seeker who has directly engaged the protection obligations of a State party to the Refugee Convention. This means that failure to access such procedures should never be used as a reason to deny an asylum-seeker access to an asylum procedure, or indeed to draw adverse inferences about the validity of his/her claim. 
Amnesty International supports the Commission’s view that PEPs could feature as an emergency strand of wider resettlement action. The EU should further explore the feasibility of emergency procedures so that persons facing immediate danger of persecution, such as human rights defenders fleeing their countries, can quickly apply for and be granted asylum sur place or a humanitarian visa in order to gain access to a fair asylum procedure in the EU.
However, Amnesty International deplores the Commission's proposition to use the criteria defined in the qualification directive for selecting persons in need of international protection, given the shortcomings of this instrument (see above). Amnesty International suggests that an  EU-wide resettlement scheme should be based on the definition of refugees eligible for resettlement defined by the UNHCR. Amnesty International also believes that the UNHCR should play a central role in the implementation of such a scheme.

Amnesty International strongly supports the UNHCR's view that the resettlement scheme should provide for the unity of families. In this respect, the organisation regrets that there is no incorporation of a broad definition of family, taking into account cultural norms and economic and emotional dependency factors. Amnesty International reiterates its concerns regarding the restrictive approach endorsed by the EU Member States in the Council Directive 2003/86/EC on the right to family reunification, adopted in September 2003
. 

Amnesty International also deplores the absence of an independent appeal mechanism. Amnesty International considers that a critical element of a fair and transparent resettlement procedure is an independent appeal mechanism, which ensures accountability on the part of States as well as clarity for refugees and asylum-seekers applying for protection through resettlement avenues. Similar guarantees should be applied to PEPs if they are developed as an emergency strand of the EU-wide resettlement action.

Amnesty International shares the Commission’s views regarding the advantages of resettlement programs in terms of improving reception conditions and better planning. As to the question of reception standards, Amnesty International believes that reception standards and other treatment of refugees must be non-discriminatory and otherwise human rights compliant, regardless of mode of arrival. In order to avoid any misinterpretation, any future EU instrument should include a clear link to the future EU instrument on long-term residence status for refugees and persons in need of international protection.
· Regional Protection

The Commission supports the view that third countries could, with the support of the European Union, enhance their protection capacities, and therefore limit the secondary movements of asylum seekers towards the EU. In this respect, the European Commission advocates a careful examination of the conditions that need to be fulfilled in third countries in order to have in place the capacity required by  "effective protection". Although there is no formal definition of such a concept, Amnesty International regrets that the European Commission did not incorporate into its communication the conclusions from the roundtable in Lisbon in December 2002, co-hosted by the UNHCR. The use of rigorous terminology is indeed of critical importance within that context. The Lisbon conclusions provide a non-exhaustive set of elements considered to be essential factors for the appreciation of “effective protection” in the context of secondary movements of refugees and asylum-seekers. These elements encompass the principle of non-refoulement including chain refoulement, where the individual has a well-founded fear of persecution grounded on the Geneva Convention in the third State. The elements also entail a requirement for protection from torture, and for the rights to life and freedom from arbitrary detention. There should also be agreement on the part of the third State to readmit, and the third State to which the person would be returned should be a party to the Refugee Convention and/or its Protocol. In any event, compliance with standards of the Convention would need to be demonstrated. There should be access to fair and efficient procedures, unless the third State provides prima facie recognition of refugee status. The individual should also have access to means of subsistence such as would be sufficient to maintain an adequate standard of living. There should be access to durable solutions, and account should be taken of special vulnerabilities. 

The June 2004 communication outlines a less elaborate articulation of "effective protection" covering requirements of protection against persecution and refoulement, access to procedures with sufficient safeguards and the possibility to live a safe and dignified life taking into consideration the relevant socio-economic conditions prevailing in the host country. Amnesty International deplores that the communication does not attach sufficient weight to legal security, which includes having a recognised legal status and thus recognition as a person before the law. Amnesty International is also concerned that the communication has remained silent on the question of detention.

· Partnership with countries of transit 

The second part of the draft communication integrates the discussions on orderly and managed arrival in the EU territory into the wider framework of the external dimension of JHA policies. The communication confirms that the second phase of the creation of a common European asylum system is also likely to see an increasing focus on the external dimension of JHA policies as it was underlined in the May 2003 conclusions of the Council
 and in the communication of 3 June 2003. Amnesty International believes that the predominant logic is to engage countries of origin and transit in strengthening border controls. Amnesty International is worried that limited commitments of EU Member States to resettle refugees may be used as a humanitarian alibi. The organisation urges the European Commission and EU Member States to clarify their respective political position and clearly dissociate themselves from the traditional carrot and stick approach, which was proved to be both inefficient in terms of migration regulation and harmful regarding refugee protection.

Amnesty International regrets that there is no reference to the need to develop legal channels of immigration as the most appropriate tool to develop orderly and managed arrivals to the EU territory.
Amnesty International calls on the European Commission to clarify the political messages contained in this communication. This clarification is of utmost importance taking into account that the recent adoption of the directive on asylum procedures will have great implications to the implementation of partnership agreements with countries of origin and transit (see above). The organisation reiterates its concerns regarding potential transfer of responsibility to countries where responsibility, enforceability and accountability for refugee protection would be diminished, weak and unclear. 




Migration control and return of illegal immigrants

I. Border controls

In its communication "Towards an integrated management of external borders of EU Member States" of May 2002, the European Commission defines four areas linked to the security of internal borders: ensuring mutual confidence between Member States, combating terrorism, guaranteeing a high level of security within the European Union, and reinforcing the efficiency of the fight against illegal immigration in respect of the principles of asylum law. Amnesty International
 notes with regret that beyond this formal reserve, the communication does not refer to the means of enforcing these principles. The organisation also regrets the absence of reference to the principle of the illegality of crossing a border being opposed to an asylum seeker, enshrined in the Geneva Convention. 
In its communication, the European Commission sets out the necessary instruments for coherent and efficient common immigration management. A great part of the actual device is based on the "Schengen acquis". But, according to the European Commission, the stress should be laid on "an operational co-operation that does not initially need a formal legal basis". In concrete terms, exchanges of liaison officers are planned in order to ensure permanent assistance and co-operation between the Member States and to ensure efficient implementation of controls and surveillance. Bilateral agreements in the field of police co-operation are also envisaged in order to strengthen the fight against illegal immigration and the prevention of organised crime. In this respect, a feasibility study was conducted in 2002 regarding the establishment of European border guards. This study contemplates the creation of rapid reaction units that should aid the national services of the States concerned in the case of a crisis situation resulting from massive illegal immigration to the external borders of a Member State. According to Amnesty International, it is not clear to what sort of  'crisis situation’ this study is refers. The organisation regrets that the perception of massive migration flows is formed according to the threat they represent to the Member States and not considered  from the perspective of the people fleeing dangers in their country of origin.
At the November 2003 Justice and Home Affairs Council, Member States agreed on the European Commission proposal for a Council Regulation establishing a European Agency for the Management of Operational Co-operation at the External Borders of the European Union.
 This agency will link the policy of fight against illegal immigration to the return policy. The main tasks of this agency will be the co-ordination of the operational co-operation between Member States in the field of control and surveillance of the external borders and removal of third-country nationals illegally residing in Member States. Amnesty International expresses concerns that there is no reference to the principles of the right of asylum in this regulation.

In addition, the Member States adopted at the same time  a Programme of Measures to Fight IIlegal Immigration at the Maritime Borders of the European Union. This programme aims to fight illegal immigration through increased co-operation with countries of origin.  In concrete terms, this programme will enable the immediate control of ships through agreements with the ships’ departure countries. This programme foresees the establishment of units comprising of police officers from both countries in order to "observe the passengers". Moreover, the programme envisages the establishment of common operations to ensure the return of the illegal immigrants found on the intercepted ships. According to Amnesty International, this programme may be in contradiction with the conclusions on guarantees for asylum seekers in the case of interception, adopted by the Executive Committee of UNHCR on 9 June 2000 and specified on 10 October 2003. Indeed, no system in this programme that could guarantee the protection of potential refugees among the foreigners challenged by the police force seems to be envisaged. More precisely, the programme does not even mention the possibilities of people seeking to enter the EU territory in order to deposit a request for asylum.

Finally, Amnesty International regrets that these operational measures aiming at establishing a border management system at the European level are set up in the total absence of measures to ensure the right to seek asylum.

II. Repatriation and return policy

· Threat to effective access to international protection
 As it has been underlined by the European Commission
 and the Member States, the return issue is considered as an important element in the fight against illegal immigration and an essential counterpart of a common asylum policy. The return policy is based essentially on measures of operational co-operation. 

On the basis of the experience drawn from pilot schemes developed in line with the June 2002 action plan for the management of external borders, the General Affairs and External Relations Council in June 2003 acknowledged the need to establish more effective and integrated management of the EU's external borders as well as the need to guarantee consistency of EU action in this field by setting clear objectives and defining more structured methods and action plans. These conclusions were fully endorsed by the European Council held in Thessaloniki on 19 and 20 June 2003. In line with these conclusions, the Italian Presidency played a key role in strengthening operational co-operation amongst the Member States by pushing forward the management of maritime borders, but also through initiatives aimed at increasing the efficiency of border controls and removal operations carried out by Member States. In this respect, the Italian Presidency made a proposal in July 2003 for a Council Regulation on the joint organisation of common flights concerning third country nationals in illegal situations. This proposal has been the subject of a political agreement between Member States at the Justice and Home Affairs Council in November 2003.  The question of return is also a decisive priority for the Netherlands holding the EU Presidency from July until December 2004.

Amnesty International acknowledges the political efforts made by the Member States to promote an approach balancing on the one hand the sound management of legal migration with on the other hand a renewed commitment to combat illegal immigration. Amnesty International appreciates that the return policy and fight against illegal immigration are necessary components of a sound immigration policy and acknowledges the desire of governments to promote new and more effective ways of dealing with mixed movements for refugees and migrants. However, the organisation is very concerned that protection issues are not given adequate attention while persons in need of international protection are amongst irregular arrivals. Amnesty International also deplores the absence of democratic control on these measures. 

While national legislation contain safeguard clauses for the respect of international refugee law, Amnesty International fears that these provisions remain a “dead letter” because drastic measures to fight illegal immigration will in practice hamper effective access to protection for refugees and asylum seekers. In this context, Amnesty International has raised concerns regarding the implementation of the Neptune plan setting up joint patrols and the possible interception of illegal migrants in the Central and Eastern Mediterranean, but also repatriation through the co-operation of countries of transit and origin. 
Amnesty  International recalls  that general principles of international law dictate that the responsibility of a State is to  be engaged in circumstances in which acts or omissions are attributable to that State wherever these may occur. It flows from the consistent jurisprudence of the European Court of Human Rights that the essential question is whether there are substantial grounds for believing that as a consequence of his/her removal a person would face a real risk of being subjected to torture, inhuman or degrading treatment or punishment. The principle of non-refoulement thus precludes not only removal of an individual to a country where they may be at risk directly but also removal to a country from which they may be subsequently removed to a third country where they would face persecution. UNHCR guidelines prescribe that asylum-seekers should be allowed to disembark at the first port and given the opportunity of having their refugee status determined by the competent authorities. 

Amnesty International therefore urges Member States to clarify how effective access to international protection will be assured during interception operations.
· Human rights clause : purely cosmetic safeguards ?

Finally, Amnesty International wishes to reiterate its concerns regarding the so-called “partnership with third countries”  and corresponding measures targeting external policy aiming to prevent the causes of migration. The Member States regarded the conclusion of readmission agreements with countries of origin and transit as essential. The European Commission was given a mandate to negotiate readmission agreements with a certain number of third countries. Until now, readmission agreements have been signed with Sri Lanka, Hong-Kong, Macao and Albania.
 

Moreover, the negotiation of readmission agreement appears in a general clause in the Cotonou Agreement signed in 2000 between 70 ACP (Africa-Caribbean-Pacific) countries. A readmission clause is systematically inserted in co-operation and partnership agreements the EU has concluded with third countries
. 

While the EU has developed financial incentives and technical assistance for the countries willing to implement their readmission obligations
, there appear to be no commensurate efforts to enhance the political dialogue on good governance or to tackle the root causes of migration – including serious human rights abuses – more effectively. Despite useful proposals made by the European Commission, Amnesty International believes that the policy of engagement with countries of origin and transit has so far produced little more than an extension of the Member States’ restrictive asylum and immigration policies, rather than pursuing political, development or economic co-operation from a human rights perspective to prevent the causes of people fleeing their countries. In particular, Amnesty International is concerned that readmission agreements do not include sufficient safeguards and that a mere general reference to Member States' international obligations is not enough to effectively prevent refoulement.  

In the light of the above, Amnesty International reiterates its call for:

· the development of effective monitoring mechanisms;

· a human rights impact assessment, based on relevant human rights standards, of every decision taken to combat illegal immigration and of their cumulative effect, in order to help prevent negative effects on the EU's key human rights obligations.
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