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I - Main concerns with respect to the situation of fundamental rights in 2003

Amnesty International has concerns relating to the respect of fundamental rights in the laws and practices of a number of EU Member States and accession countries.  These concerns are outlined in detail in the country reports annexed to this submission.

There are also concerns about certain pieces of legislation at EU level, particularly within the context of the “Road Map on Terrorism”: 

· Agreements with third countries relating to justice and home affairs issues that have been drawn up on an EU level (such as the agreements on extradition and mutual legal assistance signed with the US) may compromise the integrity of fundamental rights protection in the EU. 

· The terrorist lists drawn up by the Council under CFSP threaten the right to private and family life of individuals included on the lists without providing adequate recourse to justice to challenge inclusion on the lists (cases currently before the ECJ).

· The European arrest warrant is due to come into force in January 2004 without the parallel measures promised regarding procedural safeguards.  This simplified extradition system will appear within the context of recent court judgments in France and the UK questioning the validity of extradition to other EU countries on the basis of potential breach of fair trial rights due to evidence based on information allegedly extracted through torture.

One of the themes that run through almost all of the country reports is the systematic breach of fundamental rights of suspects coming into contact with law enforcement agencies, whether through traditional criminal justice avenues or through administrative law procedures.  This problem has been exacerbated by wide variation in practice in Member States of access to a lawyer, both in terms of timing and in terms of legal aid.  It is clear that this widespread problem needs to be addressed at EU level within the context of increased judicial cooperation in the European Union based upon the principle of mutual recognition founded in mutual trust between the Member States.  If the European Union is to be seen to have a genuine commitment to common core values of fundamental rights, there must be an independent mechanism to ensure that these rights are respected across the EU.  

II - Proposals concerning initiatives which could be taken to improve the protection of fundamental rights within the Union.

AI welcomes the Commission initiative to address some of these issues through the Green Paper on procedural safeguards for suspects and defendants in criminal proceedings and awaits, with interest, the forthcoming proposal for a Framework Decision on this topic.

Key points raised by AI in its response to the Green Paper which would assist greatly in ensuring that internationally accepted standards of detention and fair trial rights are met were:

· Right to access to and presence of counsel during questioning by police, including of people arrested or detained but not yet charged with a criminal offence – in order to give access to this right without discrimination, access assistance of competent and effective counsel must be made available to persons who do not have counsel of choice, and free legal aid must be provided for those who have insufficient resources to pay for counsel.

· Training of law enforcement personnel on fundamental rights and procedural safeguards

· Training of law enforcement personnel and lawyers on the identification of vulnerable groups

· Audio-visual recording in police stations, custody suites and, in particular of questioning where an interpreter is used.

All of the rights addressed in the Green Paper are meaningless unless the proposal due from the Commission is supported by political will of the Member States.  Amnesty International urges the Council to take the protection of individual rights seriously as an EU matter.  Compliance must be guaranteed equally in all Member States.  This requires the establishment of a system for independent monitoring and should involve the following elements:

· A role for the Commission as guardian of the Treaty to coordinate monitoring and evaluation.

· Peer-review – the use of national experts in groups to evaluate compliance in Member States on the ground.

· The provision of technical assistance by the Commission to assist Member States whose systematic failure to achieve minimum standards requires it.

· The possibility of suspension of instruments based on mutual recognition in the case of systematic breach of fundamental rights.  This would require a set of criteria and a centralised mechanism to ensure equal application across the European Union.

There is an overall need for the Council to be more responsive to serious instances of human rights breaches within Europe.  A review of the scope of the Council Working Group on Human Rights (COHOM) to include human rights in Europe could go some way to addressing this.  The distinction between CFSP and JHA is somewhat artificial in relation to human rights given that it is becoming increasingly blurred in practice through elements such as the EU-US agreements on extradition and mutual legal assistance and the EU terrorist lists.  The Council’s Annual Report on Human Rights should also account for events and actions within the EU to a greater extent.

III - Structuration of consultation

In addition to NGO’s submitting information and recommendations, the consultation process would be enhanced if an opportunity were created on a regular basis to engage the relevant parties in substantive debate on this whole complex.  A parallel to the annual “Human Rights Forum” dealing with human rights in third countries comes to mind.

The level of consultation with national NGO’s in forming the national reports should be clarified and improved.  National NGO’s should be directly involved in consultation with national independent experts.
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