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This country entry has been extracted from a forthcoming Amnesty International report, CONCERNS IN EUROPE AND CENTRAL ASIA: January - June 2003 (AI Index: EUR 01/013/2003), to be issued in October 2003. Anyone wishing further information on other Amnesty International concerns in Europe and Central Asia should consult the full document.

AI was concerned that several incidents, all relating to the Basque Country, had contributed to an atmosphere detrimental to the free exercise of freedom of expression and assembly.

ETA killings
Following the fatal, pre-electoral shooting, in February, of a Socialist Party activist, Joseba Pagazaurtundua, AI called on the Basque armed group Euskadi Ta Askatasuna (ETA) to renounce its attempts to stifle freedom of expression in the Basque Country with shootings, bombings and campaigns of intimidation. 

Joseba Pagasaurtundua, who was killed in Andoain (Guipúzcoa) less than a month before the opening of the municipal elections campaign, was a member of the Basque Socialist Party and of the “Basta Ya” movement, which vigorously opposes ETA violence. He was a former member of a wing of ETA known as ETA Politico-Militar and was on sick leave from his post as commander of the Municipal Police of Andoain following persistent death threats.

Joseba Pagazaurtundua was killed in the same town as the journalist and peace activist  José Luis López de Lacalle who was shot dead by ETA in 2000. Several town councillors have left Andoain, as from elsewhere, in recent years after receiving death threats. At the end of September ETA had announced that offices and organized meetings of the ruling centre-right Popular Party and opposition Socialist Party would be viewed as “military targets” and threatened the lives of party activists. The statement followed an earlier declaration in August that it would “take measures” against political parties which voted for, or did not vote against, the new Law on Political Parties.  According to this law, parties that fail to respect democratic or constitutional values would be illegal. It was widely seen as a step in the campaign to outlaw the Basque nationalist grouping Batasuna, generally regarded as the political expresson of ETA and as an intrinsic part of ETA (which Batasuna has always denied). The Supreme Court voted for a permanent ban of Batasuna in March. 

In its press release of 10 February AI stated: “If indeed ETA is responsible for this killing, it can only be seen as an attempt to intimidate those who articulate views different from, or opposed to, its own policies and actions … The deliberate killing of political party members or political activists, and the attempt to intimidate them by acts of violence is an attack on the most fundamental of human rights – the right to life and the rights to freedom of assembly and espression”. 
The Socialist Party (PSOE) won a relative majority of the votes in the municipal elections in May. With regard to the Basque Country and Navarra the climate during the elections remained tense, owing, in part, to the move by the Spanish government and public prosecutor to annul 249 candidate lists, on the basis that they contained candidates linked to ETA and Batasuna. The Supreme Court confirmed the annulation of 241 of these. 
On 30 May, five days after the elections were held, two police officers were also killed and a civilian and another officer were injured in a limpet bomb explosion, attributed to ETA, in the town of Sangüesa in Navarra. 

Basque newspaper closed
In February AI called on the Spanish authorities to act promptly to clarify and substantiate the grounds on which a Basque-language newspaper was shut down and a number of persons arrested.

On 20 February a National Court judge ordered the precautionary closure of the Basque newspaper Euskaldunon Egunkaria, the only newspaper written entirely in the Basque language, and the arrest of 10 persons associated with the newspaper. They included the Jesuit priest, Padre José María (Txema) Auzmendi Larrarte, S.J., and one of the directors, Pedro (Peio) Zubíria, who reportedly attempted suicide following arrest. All were held incommunicado under the anti-terrorist legislation and taken to the National Court in Madrid.

As AI explained in its press release, the judge justified the closure and arrests in a decision in which he stated that the company which published Egunkaria was financed and directed by ETA. Founded in 1990, the newspaper allegedly contributed to a Basque-language information structure which facilitated the dissemination of “terrorist” ideology.

The closure of Egunkaria followed the – unrelated – case of the closure of the Basque newspaper Egin by a National Court judge in 1998. Egin was suspected of printing coded messages of ETA and of being an instrument of “terrorism”. The closure order was lifted a year later but a trial hearing is still pending.

In its press statement AI warned: “…an action as serious as the closure of a newspaper, and the arrest of those involved in its production, has clearly injurious consequences for the fundamental right to freedom of expression. It is, therefore, imperative that any judicial investigation is prompt and thorough”. 

Detained journalists claim torture and are sued by Spanish government 
After being released from detention, in connection with the precautionary closure of Egunkaria, Martxelo Otamendi Egiguren claimed that he and others had been subjected to torture, while being held incommunicado. It was alleged that they had been subjected the “bolsa” (asphyxiaton with a plastic bag), exhausting physical exercises, threats and simulated execution – forms of torture which, by their very nature, are not easy to prove but which, once alleged, require serious, prompt and impartial investigation, whether or not a formal complaint has been lodged. 
In March AI wrote to the Minister of the Interior to raise a number of concerns in connection with the arrests. The organization referred to reports that the Spanish government was considering legal action against some of the directors for making allegations of torture. It also referred to the apparent suicide attempt, while held incommunicado, of Pedro Zubíria, who was reportedly suffering from a serious, degenerative illness, and to reports received by AI that Father Auzmendi was a person “publicly known for his clear opposition to violence and his defence of the ‘marginalised’ and vulnerable”. AI referred to the torture allegations made by Martxelo Otamendi, among others. It drew the Government’s urgent attention to the submission which it had made to the Committee against Torture in October 2002, and to the “deep concern” expressed by the Committee about the continued application, for up to a maximum of five days, of incommunicado detention for certain serious categories of crime. AI expressed deep alarm that the Spanish government, far from examining how it could take steps to implement the recommendations made by the Committee in 2002, was proposing to more than double the period of time under which certain persons may be held incommunicado and strongly urged it to re-consider its plans.

Hours after the above letter was sent, the Spanish government declared that it had lodged a complaint with the National Court in which it accused Martxelo Otamendi and three other directors of “collaborating with an armed band” (ETA) by making torture claims as part of an ETA-inspired strategy to undermine democratic institutions. In a press statement AI referred to the strong reservations it had already expressed to the Interior Minister about threats of legal action. AI stated: “The Government knows what it must do to guard against false complaints: introduce greater safeguards for detainees that would, at the same time, help protect law enforcement officers from malicious accusations. Amnesty International does not believe that torture is systematic in Spain, but the Government must resist the temptation of regarding all torture allegations as part of some ETA-inspired strategy”.
AI added that it was irresponsible to categorically deny the existence of torture or ill-treatment when the Government had so far failed to provide any substantive response to the “profound concern” expressed last November by the Committee against Torture about the incommunicado regime and were, on the contrary, considering steps to extend it.

CPT report critical of lack of fundamental safeguards
In March the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) published its report on a visit made to Spain in July 2001. The report focused on “whether the Spanish authorities had established effective safeguards against ill-treatment and accountability mechanisms for cases involving allegations of such treatment”. The CPT found that, despite earlier reassurances, the Spanish authorities had failed to implement previous earlier CPT recommendations about granting right of access to a lawyer as from the outset of detention (in cases of persons suspected of connection with armed bands) and about the length of incommunicado detention. “Disapproving” of the stance of the Spanish authorities, the CPT concluded that “In practice, the existing provisions on the right to legal assistance fail to ensure that persons deprived of their liberty by the law enforcement agencies have, as from the outset of their custody, the fully-fledged right of access to a lawyer which the Committee has recommended”. The CPT also found that it was still “common practice” for persons suspected of terrorist offences to be held for up to legal maximum of five days incommunicado.

In addition, the CPT concluded that current legal provisions and practice concerning access to a doctor by detainees failed to safeguard against ill-treatment and that certain specific improvements it had proposed in terms of forms to be used by forensic doctors to record the results of their medical examinations had not been applied. The CPT added that “in most cases, forensic doctors were not even using the current version of the standardised forms”. 

The CPT called on the Spanish authorities to take concrete action, without further delay, to follow its longstanding recommendations on “fully-fledged right of access to a lawyer” from the very outset of detention; to shorten the incommunicado period to a maximum of 48 hours; to grant incommunicado detainees the right to be examined by a doctor of their own choice; and to amend the forms currently used to inform detainees of their rights and to record details of medical examinations. The CPT further recommended, among other things, that persons held incommunicado be systematically brought before the competent judge and that “consideration be given to creating a fully independent investigating agency to process complaints against law enforcement officials”.  

In a press release, issued in March by the CPT, the Committee observes that: “In their response, the Spanish authorities indicate that they do not consider it necessary to review the current legal framework”. 

Police officers accused of “manipulation of justice”
In March a judge opened a criminal inquiry into accusations against four National Police officers of false complaints, illegal detention and simulation of a crime. The decision followed a ruling by a Barcelona court, which annulled a conviction against two persons who had been arrested during a demonstration during the EU summit meeting in Barcelona in March 2002. In a strongly-worded ruling the Fifth Section of the Court of Barcelona reportedly stated that the officers had been involved in a “clear attempt to manipulate justice”, all the more reprehensible in that police officers had the duty to protect the fundamental rights of citizens and to collaborate in the fair and impartial administration of justice. The court stated that it was “intolerable” that the officers had “constructed a fiction” to explain the reason for arresting the two demonstrators and had forged police statements which led to their conviction.


During the demonstration, one of the demonstrators (M.B.A.S.) had reportedly refused to remove the hood which covered his face, had pushed and kicked an officer and had resisted arrest. The second demonstrator had reportedly gone to the aid of the first, and had also forcibly resisted arrest. The court examined video film of the demonstration before reaching its conclusions.

According to a subsequent report, the National Police Corps (Cuerpo Nacional de Policía) stated that it would not open disciplinary proceedings against the officers until formal charges had been made.

At the time of the EU summit in Barcelona AI publicly called on the Spanish authorities to ensure that policing of demonstrations respected the right to peaceful protest (AI Index: EUR 41/004/2002). 

Violence against women: police inspector convicted
In June the Court of Sevilla sentenced an inspector of the National Police to a two-year prison sentence and to a 12-year ban from public service for sexual abuse of three undocumented Colombian women. The Andalucian court found that the police inspector had taken advantage of his position as head of the Aliens Operative Group (Grupo Operativo de Extranjería) to seek sexual favours in return for helping the women to avoid expulsion. AI has expressed concern about the particular vulnerability of undocumented immigrant women in relation to state agents, notably in its report on race-related ill-treatment (Crisis of identity: Race-related torture and ill-treatment by state agents, AI Index: EUR 41/001/2002).

Spanish “disappeared”
The United Nations (UN) has added Spain to its list of countries where people have “disappeared”. In November 2002 the Spanish parliament for the first time condemned the regime of General Franco (1939-1975) and backed initiatives to uphold the memory of the victims of the Civil War (1936-1939), including the exhumation of the burial pits of over 30,000 people, most thought to be Republican (Amnesty International Report 2003). A number of bodies have been located and identified over the last few months. It was reported in June that the UN Working Group on Disappearances has partially accepted a request by an NGO working in this field (Asociación para la Recuperación de la Memoria Histórica) to include Spain in the list and has asked the Spanish government to investigate two specific cases of “disappearances” dating from after 1945, the date of the foundation of the United Nations. By the end of the June it had not received a response from the Spanish government.

� In a draft bill reforming the Code of Criminal Procedure with regard to provisional imprisonment of January 2003, Article 509 provides that an investigating judge or court can order that a detainee be held incommunicado for up to five days. However, in cases relating to membership of, or connection with, armed bands, or to “organized crime”, where an order of imprisonment has been made by a judge, following police custody, incommunicado detention may be extended for another five days, extendable yet further by three days. This would mean that a person could be held incommunicado, first on police or Civil Guard premises, and then in prison, for a maximum of 13 days.


� The  Quinta Sección de la Audiencia de Barcelona reportedly stated: “Nos hallamos ante un claro intento de manipulación de la justicia, más reprobable, si cabe, por proceder de funcionarios policiales que tienen la mission de proteger el ejercicio de los derechos fundamentales de los ciudadanos y el deber de colaborar en la recta administración de justicia ….. resulta intolerable que, literalmente, se construya una ficción para explicar las detenciones, ficción que se traslada a un atestado que más tarde se ratifica en un acto solemne de juicio y que da lugar a la condena de dos personas”. [Quoted in El Mundo, 5 March 2003 and in El Mercantil Valenciano, 13 March 2003].
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