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Security and Refugee Protection

Amnesty International’s Comments on the relationship between safeguarding internal security and complying with international obligations of protection towards refugees and asylum-seekers

On 20 September, the JHA extraordinary Council invited the Commission “to examine urgently the relationship between safeguarding internal security and complying with international protection obligations and instruments” (para. 29 of the conclusions).

The security debate is in overdrive. Not only does it carry serious risks of further undermining the asylum system as an essential human rights protection mechanism, but it also risks criminalising refugees and others belonging to certain groups by association, thus contributing to fostering a climate of xenophobia, discrimination and racist aggression. So far the zeal to tighten security appears not to be matched by a similar zeal to act effectively against such manifestations.

It is very worrying to see how the security debate is showing signs of expanding to question the validity and application of international human rights law. That raises fundamental questions. When after the Second World War the Western governments started building a human rights system, that decision was based on the notion that strong human rights mechanisms were not only necessary for the protection of the individual but would also be the proper way to protect the integrity and accountability of the state. History has proved them right, when we look in particular at the European system for the protection of human rights. 

Amnesty International recognises the legitimacy for the EU and its member states to provide for the security of their citizens and all other individuals on their territory. However, human rights standards must always govern the way states treat people under their jurisdiction, whether protecting them from crime, or assessing whether or not an individual is criminally responsible. Therefore, and especially now, the EU must ensure that the aim of security does not undermine the very rights it seeks to safeguard, and that the values and principles on which the Union is founded are not compromised.

1. Access to fair and satisfactory asylum procedures for all asylum-seekers
Under Article 14 of the Universal Declaration of Human Rights, everybody has the right to seek asylum. Nobody should be prevented from lodging an asylum application. Each case should be considered on an individual basis and according to facts and evidence, not suspicions. 

A determination to exclude an individual from refugee status should only be made after full consideration of the claim in a fair and satisfactory procedure in compliance with international human rights law and standards, including Article 1(F) of the UN Refugee Convention and UNHCR’s The exclusion clauses: guidelines on their application. 

Access to fair and satisfactory asylum procedures is therefore crucial to ensure effective and durable protection. In this regard, Amnesty International has repeatedly expressed serious concerns on the proposal for a Directive on asylum procedures, currently undergoing negotiations by the EU
. In particular, the organisation is concerned that some provisions in the current draft Directive are not fair and satisfactory and that its implementation may therefore result in refoulement. In particular, Amnesty International is concerned that:

1. The existence of admissibility criteria (such as the ‘safe third country’ concept) that may not be in accordance with international law and standards and in particular with the prohibition of refoulement.

2. The definition of ‘manifestly unfounded claims’ is currently broader than the one included in EXCOM Conclusion 30 (XXXIV). Amnesty International has asked that no other grounds than these be used to define a ‘manifestly unfounded’ application for asylum.
3. The guarantees for a fair and satisfactory asylum procedure (such as access to effective legal assistance and to interpreters)  are not sufficiently ensured for all asylum seekers at all stages of the procedure, and in particular for asylum seekers in accelerated procedures (applicable to manifestly unfounded claims).

4. The appeal/s against decisions may not have suspensive effect in all cases. Amnesty International has asked that all appeals be of a suspensive nature, without exception. In all cases the asylum-seeker must be allowed to stay in the country until the outcome of the appeal.

These provisions, alone and combined, may result in asylum-seekers being denied access to an asylum procedure or being granted access to one that is not fair and satisfactory. As a result, asylum-seekers may be returned to countries where they are at risk of suffering serious human rights violations, such as ‘disappearance’, torture or other forms of cruel, inhuman or degrading treatment or punishment.

All asylum-seekers, including those that are suspected of having committed “acts of terrorism”, must be given access to a fair and satisfactory individual asylum procedure.

2. Acts of ‘terrorism’ as grounds for exclusion from refugee protection
“Acts of terrorism” are not expressly included as one of the recognised grounds for exclusion from refugee status under the 1951 Convention relating to the Status of Refugees (UN Refugee Convention). But such acts are grounds for exclusion when they constitute crimes against peace, war crimes, crimes against humanity, serious non-political crimes outside the country of refuge, or acts contrary to the purposes and principles of the United Nations.

As it has been pointed out above, the determination to exclude an individual from refugee status, in application of Article 1(F) of the UN Refugee Convention, should only be made after full consideration of the claim in a fair and satisfactory procedure in accordance with international law and standards. A preliminary consideration that someone might fall under the provisions of the exclusion clauses should not hinder the full examination of the claim for asylum.

The issue of exclusion has been the subject of extensive consultation this year. As part of the UNHCR’s ongoing Global Consultations on International Protection, a meeting of experts took place earlier this year and presented some summary conclusions on the issue of exclusion. One of the clear recommendations coming out of this meeting was the importance of taking a “wholistic approach” to refugee status determination, and in this regard determining the inclusion elements of refugee protection before exclusion elements.

The reasons expressed to have inclusion examined before exclusion were
:

· Exclusion before inclusion risks criminalising refugees;

· Exclusion is exceptional and it is not appropriate to consider an exception first;

· Non-inclusion, without having to address the question of exclusion, is possible in a number of cases, thereby avoiding complex issues;

· Inclusion first enables consideration to be given to protection obligations to family members;

· Inclusion before exclusion allows proper distinction to be drawn between prosecution and persecution;

· Textually, the 1951 Convention would appear to provide more clearly for inclusion before exclusion, such an interpretation being consistent in particular with the language of Article 1F(b);

· Interviews which look at the whole refugee definition allows for information to be collected more broadly and accurately.

As the UNHCR Handbook on Procedures and Criteria for Determining Refugee Status says: “In applying this exclusion clause, it is also necessary to strike a balance between the nature of the offence presumed to have been committed by the applicant and the degree of persecution feared” (para. 156). 

3. Asylum-seekers who have been excluded from refugee protection
· Removal

While a decision to exclude a person in application of Article 1(F) of the UN Refugee Convention removes him/her from the protection of the UN Refugee Convention, it does not follow that a state can remove the individual as a consequence. There is clear support in international human rights law, for example, in Article 3 of the Convention against Torture, and in the jurisprudence of the European Court of Human Rights and of the UN Human Rights Committee, for taking the position that, where people risk torture or other forms of cruel, inhuman or degrading treatment or punishment the prohibition of refoulement is absolute.

Amnesty International opposes the forcible return of anyone (including individuals who are excluded from the protection of the UN Refugee Convention) to a country where they would be at risk of serious human rights abuses by states or non-state actors, including torture, unfair trails and the death penalty.

· Detention

In their wish to enhance security, Member States must not resort to the detention of asylum-seekers in ways contrary to international law and standards. 

No asylum seeker should be detained unless it has been established that detention is necessary, is lawful and complies with one of the grounds recognised as legitimate by international standards. In all cases, detention should not last longer than is strictly necessary. All asylum seekers should be given adequate opportunity to have their detention reviewed (both on its legality and of its necessity) by means of a prompt, fair, individual hearing before a judicial or other similar authority whose status and tenure afford the strongest possible guarantees of competence, impartiality and independence. The organisation opposes the practice of detaining asylum-seekers when adequate and effective safeguards do not exist or are not followed
.

Amnesty International opposes the detention of individuals who are considered to be a threat to national security unless:

· they are charged with and prosecuted for recognisable criminal offences without delay; 

· action is being taken to deport within a reasonable period where the person will not risk serious human rights abuses, including torture, unfair trial or the death penalty; 

When individuals are not charged with recognisable criminal offences or when deportation is not permitted, they must be released.

When detention is permitted, the following safeguards apply to detained people, who: 

· should be informed immediately of the reasons for the detention and be notified of their rights, including right of prompt access to and assistance of a lawyer, assigned free of charge if necessary;  right to communicate and receive visits;  right to inform family of detention and place of confinement;

· should be brought promptly before a judicial authority to determine the lawfulness of and necessity for the detention and there should be regular periodic reviews thereafter;

· should be entitled to challenge their detention (habeas corpus); 

· should not be detained with people who have been convicted;

· should have effective judicial remedies, including full reparation for arbitrary detention and other human rights violations;

· should be treated in compliance with all human rights standards for conditions of detention.

· Prosecution

In cases when an asylum-seeker is found after a fair procedure to be a suspect of crimes under international law (such as genocide, war crimes, crimes against humanity, torture, extrajudicial executions and “disappearances”) he/she should be referred to the relevant prosecution authorities for the purposes of prosecution (consistent with international human rights law and standards) or the individual should be surrended to another State to be prosecuted (consistent with international human rights law and standards).

�Comments by Amnesty International on the Commission proposal for a Council directive on minimum standards on procedures in Member States for granting and withdrawing refugee status, December 2000. The organisation reiterated its concerns in an Aide Memoire before the JHA Council on 27-28 September 2001. Both texts are available at: � LIENHYPERTEXTE http://www.amnesty-eu.org ��http://www.amnesty-eu.org�.


� EC/GC/01/2Track/1, of 30 May 2001, para. 15.


� See Amnesty International’s document Detention of Asylum Seekers in the European Union, December 2000, available at: : � LIENHYPERTEXTE http://www.amnesty-eu.org ��http://www.amnesty-eu.org�.
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