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"Respect for human rights as a key to effective judicial cooperation."

Presentation by Susie Alegre, Executive Officer for Human Rights in the EU, Amnesty International EU Office

Introduction

Since the events of September 11th 2001 in the United States of America, the threat of “terrorism” is increasingly perceived as international as opposed to local.  Within this context some political leaders have declared a “global war on terror”.  Any international strategy to ensure security against similar criminal acts and the consequent loss of lives is necessarily underpinned by international police and judicial cooperation.  

States must ensure that the legitimate aim of security does not undermine the very rights it seeks to safeguard.  Acts of “terrorism” may entail serious breaches of human rights and the perpetrators of such criminal acts should not enjoy impunity.  Human rights standards must always govern how states treat people under their jurisdiction, whether protecting them from crime, or assessing whether or not an individual is criminally responsible.  In some cases, however, action taken to improve security may in fact lead to serious infringement of human rights, such as torture, or other forms of cruel, inhuman or degrading treatment or punishment, and violations of the right to freedom of expression and of the right to a fair trial.  Such abuses threaten the rule of law and the basic principle of the universality of human rights – what is more, they threaten effective cooperation between states in counter-terrorism.

Extradition and the EU response to 11 September 2001

Perhaps the clearest example of this phenomenon is the case of extradition.  The European Union, as part of its “Road Map on Terrorism” quickly developed the Framework Decision on the European arrest warrant as part of its response to combat impunity in autumn 2001.  This new system (transposed now by 9 of the 15 current EU Member States) is designed to speed up the surrender of criminal suspects, including those accused of “terrorist” offences, notably removing the political element of traditional decisions on extradition (governed notably in Europe by the European Convention on Extradition) and leaving a decision on surrender to another European arrest warrant country to a judicial authority.  The EU also drew up an agreement with the United States of America to establish a framework for extradition between EU Member States and the USA in addition to existing bilateral treaties.  While these developments are designed to facilitate cooperation and to speed up the administration of justice, they do not affect the international human rights obligations of states and the judicial authorities’ obligation to uphold those legal obligations.

Extradition and international human rights obligations

The obligation not to extradite a person to a State where there is a serious risk of a breach of that person’s rights is contained in a number of international instruments.  Within the EU, the EU Charter of Fundamental Rights and Freedoms states that “no one may be removed, expelled or extradited to a state where there is a serious risk that he or she would be subjected to the death penalty, torture or other inhuman or degrading treatment or punishment” (Article 19.2).  In the Council of Europe, the European Court of Human Rights has established that, where extradition to a state would pose a serious risk of that person’s human rights being violated, the extraditing state would be responsible under the ECHR for any human rights violations which the individual suffered following extradition.
  The Council of Europe’s Guidelines on Human Rights and the Fight Against Terrorism adopted in July 2002 reflect this jurisprudence.  The UN Human Rights Committee, in relation to the International Covenant on Civil and Political Rights (ICCPR) has also noted that “if a state party extradites a person within its jurisdiction in such circumstances, and if, as a result there is a real risk that his or her rights under the Covenant will be violated in another jurisdiction, the State party may be in violation of the Covenant
.

Extradition cases

It is unfortunately the case that in some states, the drive to ensure security and combat terrorism may lead to excesses on the part of the authorities and to serious abuses of human rights in the name of improved security.  A number of cases in national and international courts demonstrate that in an international community based on principles of democracy, human rights and the rule of law, such excesses will not be tolerated and can be seen as an impediment to an effective cooperation in judicial cooperation.

The case of Soering v UK established the principle under the ECHR that, “the decision by a Contracting State to extradite a fugitive may give rise to an issue under Article 3, and hence engage the responsibility of that State under the Convention, where substantial grounds have been shown for believing that the person concerned, if extradited faces a real risk of being subjected to torture or to inhuman or degrading treatment or punishment in the requesting country.”
 Obiter dicta in the case did not rule out the possibility of extending this principle to other Convention rights such as the right to a fair trial under Article 6 ECHR.

Within Europe, a number of recent cases involving “terrorist” suspects have demonstrated that these responsibilities cannot be diminished by the simple assertion that the requesting state is a signatory to the ECHR and that, therefore, if a person’s rights are breached on return, they will be able to have recourse to the European Court of Human Rights
. The primary duty for compliance and for affording redress in cases of non-compliance with the obligations of the ECHR is with national authorities and the European Court of Human Rights cannot be considered as a court of appeal
.

A common element of a number of recent European cases which have resulted in failed extradition requests for “terrorist” suspects has been that the person would not face a fair trial following extradition due to the potential use of evidence which had allegedly been extracted (from a third party) by torture
.  To extradite a person in such circumstances has been found by national courts to be contrary to a state’s obligations under Article 6 ECHR, the right to a fair trial
 and/or contrary to the prohibition on the use of evidence extracted through torture contained in Article 15 of the UN Convention against torture and other cruel, inhuman and degrading treatment or punishment  1984
.  This demonstrates that counter-terrorism measures, whether relating to the activities of law enforcement authorities, or to the administration of justice cannot afford to be less than rigorous in their standards of respect for human rights if they are to be effective in ensuring security and combating impunity.

Conclusion

Human rights are universal.  States are obliged to ensure that international standards of human rights protection and redress for breaches of those rights are applied to all within their jurisdiction, whether that person is a victim of a “terrorist” act or a suspect of such an act.  If international cooperation in counter-terrorism is to be effective in ensuring security and combating impunity without undermining the principles of human rights and freedoms that it is intended to protect, such cooperation must take place within a solid human rights framework.  Ultimately it is not the respect for human rights but the breach of those rights which may jeopardise international efforts to address the threat of “terrorism”.

� Soering v UK, Series A, No 161 (1989)


� Chitat Ng v Canada, Communication No. 469/1991, UN Doc: CCPR/C/49/D/469/1991, at para 14.2


� ibid para 88.


� See the English case of  R v Secretary of State for the Home Department, ex parte Rachid Ramda (2002) [2002] EWHC 1278 Admin)





� Kudla v Poland (2001) 10 BHRC 269


� see the French case of Irastorza Dorronsoro No 238/2003, Judgment of 16 May 2003





� see ex parte Rachid Ramda ibid


� see Irastorza Dorronsoro ibid





[image: image4]
Rue d’Arlon 37-41, b.10, B-1000 Brussels, Belgium

Tel. +32-2-502.14.99  -  Fax +32-2-502.56.86

E-mail : amnesty-eu@aieu.be   -   Web site : www.amnesty-eu.org
PAGE  
3

[image: image1][image: image2.jpg][image: image3][image: image4]