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Public hearing Citizens’ Rights Committee 24 April 2003

Respect for fundamental rights within the EU

Presentation by Dick Oosting, Director, Amnesty International EU Office

The European Union prides itself on being a community of values, and the principles of human rights are said to be at the heart of all EU policies. Traditionally the orientation has been on the world outside, and the objectives of human rights, democracy and the rule of law are pursued actively in external relations, with the range of policy instruments that the EU now has at its disposal. Of course, effective implementation is not easy and there are often trade-offs, but there is generally no doubt about intentions and commitments.

When it comes to human rights within the EU, there can not be much doubt about intentions either, they are included in the treaties and will be anchored more firmly in the new constitutional treaty that is being drawn up right now. However, that is where it stops. The EU has neither shown the commitment nor developed the instruments to act when it comes to actual observance of human rights within its own borders - that is simply considered to be the responsibility of the member states. The singular lack of any kind of collective accountability creates the hypocrisy that while it is lecturing the rest of the world on how it should behave, the EU is utterly silent when human rights are violated at home.

And we all know that human rights are violated at home. One year ago at this same hearing I referred to the extensive report that Amnesty International had just then published on race-related torture and ill-treatment of minorities and immigrants by state agents in Spain. Of the total EU leadership that this report was submitted to, Commissioner Vitorino was the only one to reply. Significantly, his reply focused on the discriminatory aspects – this being the area where there is a measure of EC competence – but it did not address the core problem, namely the existence of a systematic pattern of ill-treatment and torture in a member state. 

Last September a similar report on excesses in Greece
 was sent with an extensive memorandum to all EU leaders and member states. This time, complete and utter silence. How can that be? Of course, the primary responsibility to address human rights problems lies at national level. However, it cannot be that that is where it ends when we are dealing with serious infractions of fundamental rights within a member state: surely, they should also be the proper concern of the EU as a whole. 

The EU’s commitment to human rights is flawed if and as long as there is no adequate accountability in case of serious problems within its own borders. And lest it might be thought that we are only talking about a few countries: Amnesty International’s regular biannual reports on human rights in Europe have consistently included the majority of EU member states as well as candidate countries, showing a common and disturbing pattern of abuse by law enforcement officials including torture, ill-treatment and excessive use of force, regularly allowed to go unpunished and directed often at minorities and immigrants.

Against this background, we have been consistently pushing the question of observance of human rights in member states as an issue that should be of real concern to the EU, for two compelling reasons:

1. to fulfil the obligation of protecting human rights internally, that is of each and everyone on the EU’s own territory;

2. to be able to conduct a credible human rights policy externally.

The last point has acquired particular significance with regard to the candidate countries that have been under protracted scrutiny for their compliance with human rights standards. With actual enlargement now imminent, it is clearly of vital importance for the old members to drop their complacent attitude if they want the new members to keep up their effort. They must start taking their own responsibility seriously – not only at the national level, but also by acknowledging that violations of human rights are of concern to all. 

To establish such accountability at EU level, it will be necessary to clarify how member states’ performance is to be monitored, how it is to be assessed, and what measures are appropriate to address shortcomings especially where they are of a structural character. Article 7 TEU empowers the Council to determine a “clear risk of a serious breach” of the Union’s basic principles and to make “appropriate recommendations”. It even allows it to determine “the existence of a serious and persistent breach” with the possibility of sanctions. This may be political dynamite, but it offers a framework that is entirely relevant insofar as it provides for a mechanism of scrutiny and intervention, and authorizes the Commission and the European Parliament to take the initiative. 

The good news is of course that a beginning has been made to establish such a mechanism, with the network of experts that has been set up as a result of the excellent work done by the European Parliament’s last rapporteurs on human rights within the EU. The presentation today of the first report of that network is therefore highly significant, but it immediately raises new questions. How will the European Parliament be able to develop its proper role of holding Commission and Council, and indirectly member states, accountable? With the uncomfortable memory of the politicized debate and the close vote on its last report still fresh, the Parliament will have to consider very seriously how it can rise to that challenge. Is the Commission ready to be more proactive in this area even if it considers it has no clear competence? Is the Council prepared to engage in some form of peer review or will it hide behind ‘mutual trust’ - which is really misplaced solidarity? How can or should national parliaments intervene constructively? 

It is also time to start exposing the mantra of “lack of competence” as an excuse to do nothing. If the Commission is empowered to advise the Council under Article 7 on serious breaches, surely it cannot do so by denying itself the possibility to monitor and assess? If the acceleration we have seen since 11 September 2001 in the area of judicial cooperation and counter-terrorism is not to have the creeping impact on human rights that we have been witnessing, surely it does not suffice to proclaim piously that there can be no security without human rights? If combating “illegal immigration” turns the common asylum system into an instrument of control and repression instead of protection, is there not still the straight obligation to comply with international human rights and refugee law? If mutual trust in each other’s judicial systems is to be the basis of harmonization in criminal matters, surely that must be anchored in open and honest appraisal especially in matters of fundamental rights?

The Convention is paving the way to incorporate the Charter of Fundamental Rights into the new constitutional treaty and to enable the EU to accede to the European Convention on Human Rights. However welcome this renewed focus on the crucial role of fundamental rights, it is not matched by equivalent attention to the need to improve actual observance. Rather the contrary - the anxious assurances that incorporation of the Charter shall not in any way increase the Union’s competences reflect a defensive attitude which is worrying in itself. It marks a lack of vision on how to enhance respect for fundamental rights, which contrasts sharply with the expectations of Europe’s citizens that the EU should not just reaffirm its principles and policies, but above all improve on the delivery of its promises, on the concrete implementation of those principles.

On most of these aspects, the first report of the network appears to make pertinent and valuable contributions. But if it is to mark a turning point, some clear political conclusions must be drawn. These must begin with the acknowledgement that there is a problem. That problem must be defined in terms of the risk to the EU’s credibility to the outside world, and in terms of the neglect of the EU’s accountability towards its own citizens. Accountability is the key – and if it cannot be applied in the formal sense, surely it must be recognized politically.

The European Parliament must seize the opportunity and generate that political momentum, hopefully with the active support of its national counterparts. The Commission must redefine its role as guardian of the treaties and extend that role to observance of fundamental rights through those powers that are explicitly or implicitly bestowed on it. And the Council - the Council must show political will. Which on one level cannot be that difficult. After all, this is not a matter of pushing human rights objectives against the hard realities of Russia, China or the Middle East conflict. Here, the EU only has to come to terms with itself, with its own opportunism, its own double standard. But on a deeper level we all know that that is the most difficult challenge. 

It is crystal clear that the political will must be created. As always, the challenge is not just to the system, it will be as much up to civil society to generate and increase the necessary pressure. Therefore, this hearing should also be a rallying cry to all of us, whether we work for asylum seekers, migrants, detainees, discriminated minorities, or victims of social exclusion, to work together. We must build alliances to ensure that the fundamental rights and interests we seek to protect across the whole spectrum become a political issue that the EU can no longer ignore.

● ● ●
� Joint Report with International Helsinki Federation (IHF)
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