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Mr. Michael McDowell

President of the European Union

Council of Ministers for Justice and Home Affairs

Department of Justice, Equality and Law Reform

72-76 St. Stephen’s Green

Dublin 2

Ireland
Ref.: b391

17 February 2004

Dear Mr. McDowell

Justice and Home Affairs Council 19th February 2004: Amnesty International Concerns regarding implementation of the European arrest warrant

On the eve of the Justice and Home Affairs Council, Amnesty International calls on the Presidency to act, as a matter of urgency, to fill the legislative gap left in European Union judicial cooperation in criminal matters by the Commission’s failure, to date, to produce a proposal for a Framework Decision on minimum standards for suspects and defendants in criminal proceedings.

The Framework Decision on the European arrest warrant and surrender procedures between Member States was due to be implemented across the EU by 1st January this year.  So far it has only been implemented in 8 of the 15 Member States.  In a number of Member States, implementation has been mired in difficulties in national parliaments due to lack of trust in the standards of criminal justice in other Member States and the lack of common standards in the application of basic procedural safeguards in criminal proceedings.  The absence of such common standards and the lack of mutual trust upon which to base the principle of mutual recognition is in practice likely to lead to severe difficulties in the application of the European arrest warrant.  Amnesty International acknowledges the importance of the European arrest warrant as a means of combating transnational and organised crime, such as trafficking in human beings and “terrorism” which constitute, in themselves, a grave threat to human rights.  However, the effective application of the European arrest warrant requires the EU to establish and maintain high standards across the EU in order to breed genuine mutual trust between independent judicial authorities.

All Member States of the European Union are bound by their international human rights obligations, in particular the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) which would oblige a Member State to refuse to surrender an individual where surrender would result in a serious breach of that person’s human rights.  A number of recent extradition cases between EU Member States
 have demonstrated that judges are prepared to find that surrender to an EU Member State might result in a breach of that person’s fundamental rights and, on that basis, must be refused.

The Tampere Council Conclusions in 1999 endorsed the principle of mutual recognition as ‘the cornerstone of judicial cooperation’ stating that ‘enhanced mutual recognition of judical decisions and judgments and the necessary approximation of legislation would facilitate cooperation between authorities and the judicial protection of individual rights.’
  This was followed in January 2001 by the Council’s Programme of Measures to Implement the Principle of Mutual Recognition of Decisions in Criminal Matters
 listing 24 specific measures based on mutual recognition, including the European arrest warrant.  This Programme stated that ‘the extent of mutual recognition is very much dependent on a number of parameters which determine its effectiveness’, including ‘mechanisms for safeguarding the rights of […] suspects’ (parameter 3) and ‘the definition of common minimum standards necessary to facilitate the application of the principle of mutual recognition’ (parameter 4).  Finally, the Extraordinary European Council on 21st September 2001 agreed in principle with the development of the European arrest warrant as part of an EU response to the events of 11th September 2001 stating clearly that ‘In parallel, fundamental rights and freedoms will be guaranteed’.

The European Commission carried out a review of procedural safeguards for suspects and defendants in criminal proceedings starting with a broad consultation paper published in January 2002, followed by a Green Paper on Procedural Safeguards for Suspects and Defendants in Criminal Proceedings throughout the European Union
 and culminating in a public hearing in July 2003.  Amnesty International has been actively involved in all stages of the consultation process and we have been keenly awaiting a proposal for a Framework Decision from the Commission since early autumn 2003 as envisaged by the Commission’s revised work programme but, despite the extensive and high profile consultation, no proposal is forthcoming.

The Irish Presidency is avowedly committed to ensuring the effective implementation of the European arrest warrant across the EU and to completing, as far as possible, the goals set down by the Council in Tampere.  In the absence of a proposal from the Commission and the urgency of the situation in the light of implementation of the European arrest warrant,  it is for the Presidency to ensure that this gap is filled by a proposal  designed, at a minimum, to protect the rights of individuals affected by EU judicial cooperation such as those who may find themselves the subject of a European arrest warrant.

Amnesty International calls on the Presidency to ensure that fundamental rights and freedoms are fully guaranteed in practice across the EU in parallel to the application of the European arrest warrant as a matter of urgency.

Yours sincerely,
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Dick Oosting 

Director

Amnesty International EU Office
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� E.g. the UK case of R v Secretary of State for the Home Department, ex parte Rachid Ramda [2002] EWHC 1278 (Admin) and the French case of Irastorza Dorronsoro No 238/2003, Judgment of 16 May 


2003.


� Point 33 – Presidency Conclusions – Tampere European Council 15/16 October 1999.


� OJ C12, 15.1.2001, p.10


� Brussels, 19.2.2003, COM (2003) 75 final
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