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Brussels, 18 June 2003

LOSING DIRECTION: 

THE EU'S COMMON ASYLUM POLICY

OPEN LETTER FROM 

AMNESTY INTERNATIONAL

TO EU HEADS OF STATE AND GOVERNMENT

THESSALONIKI EUROPEAN COUNCIL

            Amnesty International understands that the Thessaloniki European Council will be taking major decisions on future orientation in the field of Justice and Home Affairs. This Open Letter to all European Union Heads of State and Government outlines Amnesty's concerns at the direction in which the Common European Asylum System (CEAS) is heading, and calls on EU leaders to provide European citizens with a clear vision of what they are hoping to achieve and how.  

Amnesty International’s general concerns regarding on-going negotiations

Amnesty International believes that the evolution of the CEAS shows a lack of strategic thinking, the absence of a long-term perspective and an overriding emphasis on control and repression, rather than a managed response to current issues surrounding the flow of asylum seekers to Europe.
Although we are aware of the political pressure that EU Member States are facing in meeting the deadlines set up by the Seville European Council, where it was decided “to speed up the implementation of all aspects of the program adopted in Tampere for the creation of an area of freedom, security and justice in the European Union”, Amnesty International is very concerned that such pressure may lead Member States to adopt common standards that would breach the Geneva Convention and other relevant principles of international refugee and human rights law.

There is a real risk that EU instruments will end up as “empty boxes”, leaving the most critical elements of the CEAS at Member States’ discretion. These concerns seem also to be shared by the European Commission, which has recently pointed out that the discussions in the Council revealed a lack of political maturity and the absence of an ambitious vision of harmonization
. Amnesty International has stressed repeatedly that a purely defensive and control-driven approach to forced displacement has proved to be inefficient both within the EU and outside it. 

The external JHA dimension: an example of where the EU is going astray

Amnesty International is concerned that the overriding restrictive trend in the development of the CEAS - i.e. to deprive access to EU territory - has manifested itself recently in the newly emerged external JHA dimension. In order to underline what it sees as the lack of clear, strategic thinking in regard to the CEAS, Amnesty International today releases a major analysis of the UK proposal and the subsequent Commission Communication (3 June, 2003) which discusses the idea of extraterritorial processing of asylum applications
. 
New vision or new restrictions?

Under this proposal, which first became public in February 2003, the UK government promotes the idea of offshore processing of asylum applications by setting up, on the one hand, "Regional Protection Areas" (RPA) in refugee-producing countries and, on the other hand, off-territory "Transit Processing Centres" (TPCs) located at the external borders of the European Union. In a commentray to the JHA Council in March 2003, Amnesty International severely criticized the proposal
. In response to the UK proposal, an April 2003 “counter-proposal” from the UNHCR appeared to be an attempt to "rescue" refugee protection from the clutches of the UK proposal, yet in doing so undermined some fundamental protection principles
.

On the basis of the mandate received at the 28-29 March 2003 JHA Council to further explore the ideas of the UK proposal, the European Commission adopted a communication on 3 June 2003
. While accepting the UK’s diagnosis of the asylum problem in Europe, this Communication seems to reject its most radical elements, preferring to explore further the UNHCR proposal. The Commission thus suggests that the feasibility of this scheme be assessed further by means of a pilot project and that an adequate legal basis be developed.

Commission response lacks clarity

Although Amnesty International is aware of the political pressure in such a highly charged environment, it deplores the European Commission's failure to seize this opportunity to depart from the drive for control and develop a coherent and integrated approach that maintains the Tampere commitments to a common asylum system that is based on “full and inclusive implementation of the Geneva Convention”, and that gives substance to the stated intention to tackle the root causes of refugee flows. This lack of political clarity reinforces the impression that the Commission lacks the resolve to counter-balance the radical push by certain governments to stop the “irregular” movements of asylum seekers to Europe, while not being able to articulate convincingly the external JHA dimension with its overall objectives in the fields of co-operation and development. Within this context, Amnesty International recalls that the external JHA dimension has so far produced little more than an extension of the restrictive asylum and immigration policies, rather than giving direction to political, development or economic co-operation from a human rights perspective to prevent the causes of people fleeing their countries. It rejects the punitive approach endorsed by the conclusions of the June 2002 Seville European Council, which held retaliation measures could be taken under CSFP and EU policies in case of "persistent and unjustified denial” of co-operation regarding readmission
.

Amnesty International considers that neither the Commission’s communication nor the proposals of the UK and the UNHCR have given sufficient attention to the international legal standards that are at stake, including in particular refugee and human rights law standards, and what the implications are for the international refugee protection regime as a whole. 

Of particular concern to Amnesty International is the suggestion to “adapt” EU asylum instruments. Amnesty International fears that the forthcoming discussions may undermine the Tampere commitments and have a detrimental effect on the on-going negotiations concerning minimum common standards for the definition and the status of refugees and persons in need of international protection, as well as current negotiations on common minimum guarantees for asylum procedure
. Regarding the latter text, the Commission’s suggestion is likely to have a negative effect on the adoption of common criteria for designating safe third countries, and safe countries of origin, as well as manifestly unfounded claims. 

While the Communication supports the establishment of closed reception centres within the enlarged EU in order to cope with abuses of asylum procedures, Amnesty International is concerned that the real objective is to deter spontaneous arrivals by shifting asylum seekers to processing zones where responsibility and accountability for refugee protection would be diminished, weak and unclear. As already mentioned in Amnesty International’s March critique, this proposal, if adopted, is likely to reinforce the “Sangatte syndrome” because zones located at the external frontiers of the EU are likely to attract trafficking and related criminal activity.

Failing to address realities on the ground

Another important element of the overall approach is to support the concept of protection in the region. While it is not opposed to the concept as such, Amnesty International considers that the communication fails to address squarely the realities of the movement of people. These proposals represent restrictive measures that fail to deal meaningfully and realistically not only with the realities of protecting refugees and asylum-seekers in developing regions, and the causes of onward movement, but also with the current realities of the movement of people, not least of which is that many countries of first asylum cannot offer effective protection or assistance, due to their own political and economic difficulties. Indeed, these proposals cultivate a short-term political vision without fully considering the long-term social, political and legal consequences for countries close to refugee producing regions.

While Amnesty International appreciates the desire of governments and the UNHCR to promote new and more effective ways of dealing with mixed movements of refugees and migrants, the organisation believes that such efforts should be firmly grounded in principles of international human rights and refugee law. The establishment of any responsibility-sharing mechanism must take into account international responsibility for the protection of refugees so that a regional approach to refugee protection does not undermine efforts carried out at international level to protect refugees world-wide and to find safe and durable solutions for them. 

AMNESTY INTERNATIONAL’S RECOMMENDATIONS

 TO THE THESSALONIKI EUROPEAN COUNIL

*******

1. While stressing that the on-going negotiations should fully comply with the commitments of the Tampere Council, Amnesty International urges Heads of State and Government to endorse protection-oriented objectives for the future development of the JHA policy within the framework of the Convention on the Future of Europe.

2. Amnesty International calls on the Heads of State and Government to give clear and unambiguous direction to the development of protection strategies rather than allowing the preoccupation with the EU’s and Member States’ perceived self-interested objective of control to determine their responses to the movement of people to Europe.  

3. Amnesty International calls on Heads of State and Government to develop a coherent approach to ensure adequate protection of refugees and support for their humanitarian needs rather than exploring ways of shifting their responsibility to vulnerable States.

4. Specifically, Amnesty International calls on the Heads of State and Government to refrain from any financial commitments which enable the implementation of these controversial proposals to set up closed processing centres.
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