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Missing: a Common Asylum Policy that is Ambitious, Coherent and Protection-centred

Amnesty International Open Letter to the JHA Council, 28-29 November 2002

· Towards an empty harmonisation?

Despite the engagements taken at the Tampere European Council in 1999, the protection of asylum seekers within the European Union has significantly declined. Member States, primarily concerned with protection of borders and reducing the influx of asylum-seekers, have multiplied repressive measures at national level without paying real attention to the harmonisation process launched at European level. 

This “go it alone” reflex continues to be seen in the negotiations on a common asylum policy: while the European Commission has now come up with a full set of legislative proposals foreseen by the Amsterdam Treaty, little progress has been made in the negotiations at Council level. One can fear that, as a result of Member States’ amendments, EU instruments will end up as “empty boxes”, referring to national legislation on some of the most critical issues. Amnesty International believes that past and forthcoming negotiations on asylum procedures are a good example of this "re-nationalisation" of the common asylum policy, and as a consequence, of a harmonisation at the lowest common denominator.

· "Dublin II" flawed

Endless negotiations on the draft EC regulation to determine which Member State is responsible for dealing with an asylum application, which is meant to replace the Dublin Convention, are a good example of Member States' lack of solidarity. This unproductive political approach by the Member States has concrete consequences – with the deplorable situation at Sangatte as the most tragic example. Sangatte has become a symbol of the failure of European solidarity and legislative harmonisation. While the Council regulation takes better account of the criteria of family unity, the overall architecture is based on the same flawed principles. Amnesty International therefore calls on the JHA Council to draw conclusions from the failure of the Dublin Convention and to abandon the current system based on migration controls.

Amnesty International recalls that the lack of substantive harmonisation of the Geneva Convention and great variations in asylum procedures have led to breach of international law principles. Indeed, a person seeking asylum in a Member State may be compelled to have his or her application examined in a country whose procedures lack certain essential safeguards or where an overly restrictive interpretation of the refugee definition will result in the rejection of his or her asylum claim. As a consequence Amnesty International recommends that this mechanism shall not be applied until Member States have actually agreed on substantive and procedural harmonisation.

In addition, it must be underlined that the draft EC regulation is not sufficient to ensure effective access to all asylum-seekers to the asylum procedure, since asylum-seekers deemed to come from a ‘safe third country’ may be denied access to an examination of their claims (in application of the draft Directive for minimum standards in asylum procedure), which may then result in refoulement. In that context, the adoption of a list of safe third countries is a matter of great concern. Amnesty International recalls that such list shall never be used as an automatic bar to exclude asylum seekers from the asylum procedure.

· The Geneva Convention undermined

Amnesty International is also concerned that the spirit and the integrity of Geneva Convention may be undermined by the outcome of ongoing negotiations on the qualification directive. Regarding the latest developments of these negotiations, Amnesty International is concerned that the legal primacy of the 1951 Convention may be undermined and that complementary forms of protection may be applied instead. It must be reminded that a flexible interpretation of the Geneva Convention allows for the coverage of most people in need of international protection. Complementary forms of protection should therefore only be used in cases where the claimant does not fall under one of the five grounds of the Geneva Convention.

· Refugee protection in the aftermath of 11th September

Another matter of great concern to Amnesty International is that the overall context of the fight against "terrorism" may be used as a means to broaden the scope of provisions that exceptionally allow for exclusion or revocation of refugee status or complementary forms of protection. The integrity of the principle of non-refoulement could also be greatly weakened. 

Amnesty International recalls that according to the European Court of Human Rights, the principle of non-refoulement is absolute and allegations of national security risk are immaterial to a determination of whether a person faces "a real risk" of torture if returned. Amnesty International believes that, regardless of their status under the Geneva Convention, individuals shall never be returned to countries where such removal would contradict the non-refoulement principle in relation to Article 3 ECHR and other relevant international instruments.
· Afghanistan : no forced returns

Amnesty International is also deeply concerned that EU efforts to cut back on refugee protection and to erect barriers do not end at its own borders. Amnesty International acknowledges that fight against illegal immigration and a proper policy on returns are necessary components of a coherent immigration policy. However, any return policy should take into account relevant human rights standards. 

In that context, Amnesty International takes the opportunity of debates on the Draft EU Repatriation Plan to Afghanistan to call attention to potential human rights violations that may occur from early returns to Afghanistan. Although Amnesty International does not oppose voluntary repatriation by individuals making a free and informed decision to do so, Amnesty International calls for caution. The situation in Afghanistan remains fluid and is not conducive either to the promotion of voluntary repatriation or to invoking the "ceased circumstances" provisions of article 1C of the Geneva Convention, which permit the withdrawal of refugee status in limited circumstances. 

Amnesty International calls on Member States to refrain from using any forced or coercive measures, including incentives which might themselves amount to forcible or coercive measures, to return any refugee to Afghanistan. Under no circumstances should an individual or individuals be returned as a means of inducing or coercing the return of other family members. Nor should legal status be withdrawn on the basis of any expectation that "voluntary" repatriation will result. All such measures would amount to violations of the principle of non-refoulement.

· The external dimension: "integrated approach" too one-sided

Amnesty International also takes the opportunity of the debates of the JHA Council on the conclusion of new readmission agreements with Albania, China, Algeria and Turkey to underline the inherent risk to infringe the non-refoulement principle while returning rejected asylum seekers through such agreements. Indeed, over the years, Amnesty International has produced detailed evidence of serious and consistent human rights violations in these countries. 

Within that context, Amnesty International wishes to reiterate its concerns regarding the so-called "integrated approach" to migration management. With many member States recognising the limitations of traditional domestic measures in controlling migration, there has been a growing interest in Europe in the notion of targeting external policy to the goal of preventing the causes of migration. An important step towards designing an external policy to prevent migration flows was taken in December 1998 when the Council established a High Level Working Group on Asylum and Migration. Set up to tackle the root causes that force people to leave their countries, the HLWG was to prepare cross-pillar action plans for selected countries of origin and transit. 

Although an experiment with worthwhile potential, Amnesty International believes that this policy has so far produced little more than an extension of the restrictive asylum and immigration policies, rather than directing of political, development or economic co-operation from a human rights perspective to prevent the causes of people fleeing their countries. Partnership with countries of origin and transit is the euphemism for a policy orientation that is rooted in the well-known phenomenon of burden shifting rather than burden sharing. According to the conclusions of the June 2002 Seville European Council, readmission agreements are defined as vital instruments and retaliation measures could be taken under CSFP and EU policies in case of "persistent and unjustified denial of such co-operation". Amnesty International is therefore concerned that readmission clauses, which are nowadays negotiated as standard elements in agreements the EU concludes with third countries, may amount to trading human beings in exchange for financial aid. 

In particular, Amnesty International is concerned that readmission agreements do not include sufficient safeguards and that a mere general reference to Member States' international obligations is not enough to effectively prevent refoulement. Amnesty International calls for the development of effective monitoring mechanisms. More generally, Amnesty International calls for a human rights impact assessment, based on relevant human rights standards, of every decision taken to combat illegal immigration and of their cumulative effect, in order to help prevent negative effects on the EU's key human rights obligations.

Furthermore, in case of persistent refusal by the country of origin to readmit its own nationals, Amnesty International believes that Member States shall provide for regularisation of illegal aliens because to leave these persons in limbo for a lengthy period may amount to inhuman or degrading treatment, while the impossibility of leaving the national territory results from circumstances over which they have no control.
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The EU must break the impasse





A purely defensive and control-driven approach to forced displacements has proved to be inefficient both at internal and external level. In order to break this impasse, Amnesty International calls on the JHA Council to set as its goal an ambitious, coherent and protection-centred European policy on asylum.
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