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Introduction

According to conclusion 26 of the Thessaloniki European Council (19- 20 June 2003), the European Commission has been invited to "explore all parameters in order to ensure more orderly and managed entry in the EU of persons in need of international protection, and to examine ways and means to enhance the protection capacity of regions of origin with a view to presenting to the Council, before June 2004, a comprehensive report suggesting measures to be taken, including legal implications". Through the Thessaloniki Conclusion 26 and in subsequent discussions, the European Union has shown a positive interest in resettlement as a tool for providing protection and durable solutions, which could potentially contribute to the aim of ensuring more orderly and managed entry to the EU for people in need of international protection. 

At a seminar in Rome in October 2003, hosted by the Italian Presidency of the EU, the objective of orderly and managed movement of people in need of international protection was discussed with a particular focus on the role of resettlement and protected entry procedures.  As UNHCR noted in these discussions, States are exploring these "new approaches" “for good, for realistic and for bad reasons”
. Amnesty International acknowledges that migration management is an element of the sovereign right of States to control their borders. However, States should recognise that the prospects of bringing order to the movement of those in need of international protection, which is an inherently disorderly business, are not only limited but also risk impacting negatively on the rights of those the international protection regime is designed to protect.

In June 2003, Amnesty International published a critique of proposals by the UK, the European Commission and UNHCR for "new approaches" to asylum, which focused on concerns about initiatives to establish extra-territorial processing of asylum claims.
  The report also identified some elements of the various proposals that were under consideration, which it considered to be broadly positive, including the use of Protected Entry Procedures and Resettlement as tools of international protection.

Amnesty International’s present comments draw and expand on earlier analysis of resettlement and protected entry procedures as tools of international protection (chapter I). This short paper also reiterates its views on the notion of effective protection and regional protection (chapter II). Finally, the document presents Amnesty International’s position on core principles that should be respected by the EU in developing its future EC Global Protection Framework
 (chapter III). Amnesty International hopes that these observations will be considered in future discussions.

Chapter I Orderly and managed entry in the EU of persons in need of international protection 

1. Critical assessment of the added value of an EU-wide resettlement scheme

Amnesty International is, in principle, supportive of the development of an EU-wide resettlement scheme.  Amnesty International considers that resettlement and protected entry procedures are part of the international protection toolbox and should not be seen as – or used as a justification for - restrictive measures which inhibit access to fair and satisfactory asylum procedures.  Within that context, Amnesty International strongly supports the Commission’s views, which consider that instruments promoting the orderly and managed arrivals of refugees in the EU territory should be complementary and without prejudice to the proper treatment of individual requests expressed by spontaneous arrivals. Amnesty International believes that resettlement and protected entry procedures can never be a substitute - either legally or politically - for the rights that are attached to a refugee or asylum-seeker who has directly engaged the protection obligations of a State party to the Refugee Convention. This means that failure to access such procedures should never be used as a reason to deny an asylum-seeker access to a procedure, or indeed to draw adverse inferences about the genuineness of his/her claim. 

Amnesty International also shares the Commission’s views that these mechanisms need to be part of a broader-based and more holistic approach to strengthening international protection and that they cannot be expected to have a substantive impact on their own. It should be borne in mind that less than 1% of the world’s refugee population is granted resettlement as a durable solution, with even less than that accessing protection through protected entry procedures.

Within the Commission’s view, resettlement may also be a useful method of offering rapid access to protection without refugees being at the mercy of smugglers or having to wait years for recognition of their status. However, according to experts and practitioners working in this field, it seems that there is no indication that resettlement of a sizeable number of refugees would have a significant impact of smuggling and trafficking of human beings
. While they may, with time, diminish to some extent the need for onward movement on the part of some refugees, resettlement and PEPs as protection tools can never be expected to remove the impetus for onward movement of persons in search of protection.  

Furthermore, resettlement procedures are lengthy and cumbersome since UNHCR and other agencies involved in resettlement programs are critically lacking human and financial resources. Enhancing access to international protection would therefore require significant commitments from EU Member States both in terms of numerical targets (i.e. persons actually resettled within the EU) and in terms of financial support to UNHCR and other relevant actors involved.

The possible creation of an EU-wide resettlement scheme, offering expanded resettlement opportunities within Europe, would, in UNHCR and Amnesty’s view, constitute a welcome development for the EU and a significant contribution to international protection. Resettlement is one of the three durable solutions available to refugees.  It is intended to respond to immediate and compelling protection needs arising from an acute protection crisis or, in a protracted refugee situation, to provide access to a durable solution where other solutions (local integration or voluntary repatriation) are not available.

Although it is not always acknowledged to be the case, resettlement clearly has a place in the Convention relating to the Status of Refugees.  Articles 1C recognises that resettlement may result in cessation of refugee status and Article 30 explicitly refers to admission of refugees to another country for the purposes of resettlement.  In keeping with the language of the Preamble to the Refugee Convention, Amnesty International believes that resettlement is an important means by which States give expression to their obligation to protect under the Refugee Convention in a manner consistent with ensuring refugees’ enjoyment of fundamental rights and freedoms, relieving unduly heavy burdens on certain countries, and the need for international solidarity and co-operation. 

Amnesty International believes that there are three core dimensions to resettlement as a protection tool.  First, resettlement is a durable solution that the organisation believes should be more generally and widely available to refugees, irrespective of their country of origin and on the basis of need.  Second, there needs to be explicit recognition of the vital role that emergency resettlement plays in the protection of refugees.  Third, States should commit to supporting initiatives for the strategic use of resettlement, given the important protection role that resettlement as a durable solution can play both in protracted refugee situations as well as acute refugee emergencies. Within that context, Amnesty International supports the Commission’s view that EU resettlement schemes should be flexible and should take into account the specific protection needs of refugees in different countries.

Amnesty International considers that each of these three elements of resettlement should be given explicit recognition and that all States should make a firm commitment to developing or expanding resettlement policies as the case may be.  

2. Protected Entry Procedures

Protected Entry Procedures (PEPs) allow a non-national to approach the potential host State outside its territory with a claim for asylum or other form of international protection, and to be granted an entry permit in case of a positive response to that claim. To an even lesser extent (numerically) than resettlement, protected entry procedures nonetheless represent a vital protection tool. Amnesty International supports UNHCR’s views that PEPs could feature as an emergency strand of wider resettlement action. The EU should further explore the feasibility of emergency procedures so that persons facing immediate danger of persecution, such as human rights defenders fleeing their countries, can quickly apply for and be granted asylum sur place or humanitarian visa in order to gain access to a fair asylum procedure in the EU. Current practice suggests that one of the reasons why PEPs work effectively in individual cases is precisely because of their somewhat ad hoc and discretionary nature. However, Amnesty International encourages the Commission to stress the need for common minimum legal safeguards (see point 3.5 below).
3. Guidelines for the implementation of an EU-wide resettlement scheme

3.1. Selection criteria

Amnesty International deplores the Commission’s suggestion to use as criteria for selecting persons in need of international protection the criteria defined in the qualification directive, which has been recently adopted. Although Amnesty International has initially welcomed the inclusive definition of a refugee proposed in the qualification directive, the organisation has expressed concern about the provisions aiming at restricting the application of the definition to certain individuals in particular on the grounds of public order. Amnesty International has also expressed concerns regarding the possibility of protection by non-state agents and the internal flight alternative. The organisation has furthermore criticised the restrictive eligibility criteria used for subsidiary forms of protection which contains a very narrow scope for the protection of persons fleeing armed conflict and generalized violence
. 

Amnesty International strongly advocates the full compliance of the EU-wide resettlement scheme with the criteria defined in UNHCR’s Resettlement Handbook. In particular, the organisation believes that any EU-wide resettlement scheme should be based on the definition of refugees eligible for resettlement contained in UNHCR’s standards. Such a wide personal scope would allow EU States to select refugees who belong to a vulnerable group but who cannot prove individual threat of persecution. 

The organisation believes that there should remain some element of choice of resettlement country on the part of the refugee.  In addition, Amnesty International concurs with the view that such a scheme should have as its principle focus vulnerable groups and individuals pursuant to the criteria listed in UNHCR’s Handbook on Resettlement. The organisation welcomes the Commission’s suggestion that the EU should take special responsibility for vulnerable groups of refugees or those who have integration difficulties in the third country concerned.  Amnesty International particularly welcomes the specific mention of human rights defenders within the communication. The organisation also welcomes the interest raised by the coming Dutch Presidency regarding protection of human rights defenders
. We hope that the definitions elaborated in our various documents may be used as guidelines when elaborating a definition of such category of refugees
.

Having said that, the organisation is concerned that the focus on vulnerability should not be taken to mean that others accessing protection – including in particular through spontaneous requests for asylum – may therefore be considered to be less deserving or less vulnerable.

Regarding operational implications of the EU-wide resettlement scheme, Amnesty International believes that UNHCR should have a central role in the implementation of such a scheme. The multiplication of actors has proved to create problems in terms of duplication of work, lack of co-ordination and gaps regarding quality controls. While the participation of NGOs working on behalf of UNHCR is to be welcomed, UNHCR should have a central responsibility in terms of co-ordination and implementation.

3.4. Family unity

Amnesty International strongly supports UNHCR’s view that the resettlement scheme should provide for the unity of families. As an important principle of European human rights law, and a key element of best resettlement practice, respect for the right to family life should be observed through a commitment to make every effort to facilitate reunification through resettlement of a family in one country. If a person in need of protection has immediate family members who are already established in an EU Member State, it is submitted that this State should normally be the first one to consider an application for his/her resettlement. The scheme should also incorporate a broad definition of family, taking into account cultural norms and economic and emotional dependency factors. Within this context, Amnesty International reiterates its concerns regarding the restrictive approach endorsed by EU Member States in the Council Directive 2003/86/EC on the right to family reunification, adopted in September 2003
. It should be reminded that the European Parliament has asked the European Court of Justice to check the legality of this instrument and its compliance with international standards. Amnesty International considers that this instrument significantly departs from European and international human rights standards and that it does not provide an adequate legal basis within the framework of resettlement.

3.5. Procedural safeguards

It is clear that resettlement and PEPs must function without prejudice – both legally and politically – to the right to seek asylum spontaneously. It goes without saying  that even where they have made a request for protection through resettlement or PEPs or where such procedures are notionally or substantively available, there should be no compromise to the right to seek and enjoy asylum.

Amnesty International considers that a critical element of a fair and transparent resettlement procedure is an independent appeal mechanism, which ensures accountability on the part of States as well as clarity for refugees and asylum-seekers applying for protection through resettlement avenues. Similar guarantees should be applied to PEPs if they are developed as an emergency strand of the EU-wide resettlement action.

4. Integration prospects and long-term residence status

The draft communication highlights the potential positive impact of resettlement schemes in combating sentiments of racism and xenophobia. While Amnesty International shares this assessment on the basis of the lessons drawn from the Kosovo experience, it urges the Commission to carefully weigh the use of this argument. Indeed, one should avoid labelling the beneficiaries of resettlement programs as the « good refugees », while spontaneous asylum-seekers would systematically be stigmatised as fraudsters.

Amnesty International shares the Commission’s views regarding the advantages of resettlement programs in terms of improving reception conditions and better planning. As to the question of reception standards, Amnesty International believes that reception standards and other treatment of refugees must be non-discriminatory and otherwise human-rights compliant, regardless of mode of arrival. According to current practice, refugees selected through a resettlement program enjoy a long-term residence status or a permanent status immediately upon arrival in the destination States. Amnesty International encourages the Commission to further develop its position regarding the legal status of the beneficiaries of an EU-wide resettlement scheme, including the integration prospects. While the humanitarian evacuation from the Kosovo province constitutes a worthwhile experience, it should be reminded that the beneficiaries of such a program only enjoyed temporary protection. This precarious situation has lead to great difficulties in terms of access to a permanent protection regime and integration schemes. In order to avoid any misinterpretation, there should be a clear link between resettlement schemes and the future EU instrument on long-term residence status for refugees and persons in need of international protection.
Chapter II Enhance the protection capacity of regions of origin 

1. EU policy framework 

The second part of the communication integrates the discussions on orderly and managed arrival in the EU territory into the wider framework of the external dimension of JHA policies. The externalisation of asylum and immigration policies is likely to become increasingly prominent. In its May 2003 conclusions, the Council describes management of migration as a "major strategic policy priority for the European Union"
. The present communication confirms that the second phase of the creation of a common European asylum system is also likely to see an increasing focus on the external dimension of JHA policies. Despite the general statement in the introduction of chapter II stressing the need for a balanced approach to migration management, one can deplore that the predominant logic here is mainly defensive. Although significant attention is paid to the need to enhance refugee protection in countries of first asylum, Amnesty International deplores that the overall thrust of chapters II and III is to engage sending and transit countries in strengthening border controls. 

Amnesty International welcomes the numerous references to UNHCR policy framework, and in particular to the Convention Plus initiative. However, the organisation is worried that limited, if not symbolic, commitments of EU Member States to resettle refugees may be used as a humanitarian alibi. Amnesty International urge Member States to dissociate them from the traditional carrot and stick approach, which has proved to be both inefficient in terms of migration regulation and harmful regarding refugee protection.

Amnesty International welcomes the initiatives envisaged for developing legal channels of immigration as the most appropriate tool to develop orderly and managed arrivals to the EU territory. As already acknowledged by the European Commission, any balanced immigration policy needs to include both legal migration channels and instruments to tackle root causes in order to have some impact on irregular movements. 

Amnesty International believes that the need to clarify the political debate and Member States’ respective position is all the more important that the recent adoption of the directive on asylum procedures will have great implications on the implementation of partnership with sending and transit countries. Amnesty International has expressed strong concerns about the content of the directive on asylum procedures that, in a number of respects, is extremely worrying and may be in direct violation of international protection standards
.  These concerns include the provisions that aim at the “elasticisation” of the concept of safe third country by removing the requirement that an individual have meaningful links with the putative safe third country and to ensure non-suspensive effect of any individual appeal against safe third country decisions.  In addition, on-going efforts to develop a common EC list of so-called safe countries of origin have exposed both the highly politicised nature of such an exercise, and the inherent dangers in determining any given country safe whether as a whole, in certain geographical areas, or for certain groups of individuals.  

Amnesty International reiterates its concerns regarding potential transfer of responsibility to countries where responsibility, enforceability and accountability for refugee protection would be diminished, weak and unclear. 

2. “Effective protection”

Amnesty International welcomes the flexible and pragmatic approach taken by the Commission in defining benchmarks which could be regarded as suitable indicators to assess the protection capacity of a host country. Indeed, the assessment of the notion of “effective protection” can only be done on a case by case basis. Although there is no international agreement on what constitutes “effective protection”, Amnesty International believes that the Commission should have incorporated the conclusions from the Expert Roundtable in Lisbon in December, 2002, co-hosted by UNHCR, rather than develop its own benchmarks with no explicit reference to UNHCR standards
. The use of rigorous terminology is of critical importance in a context where the definitions are highly contextualised in that they are informed by the desire for effective protection to provide a basis for return.

The Lisbon conclusions provide a non-exhaustive set of elements considered to be critical factors for the appreciation of “effective protection” in the context of secondary movements of refugees and asylum-seekers. These elements encompass the principle of non-refoulement including chain refoulement where the individual has a well-founded fear of persecution grounded on the Geneva  Convention in the third State, as well as requiring protection from torture, and of the rights to life and freedom from arbitrary detention. There should also be agreement on the part of the third State to readmit, and the third State to which the person would be returned should normally be a party to the Refugee Convention and/or its Protocol. In any event, compliance with standards of the Convention would need to be demonstrated. There should be access to fair and efficient procedures, unless the third State provides prima facie recognition of refugee status. The individual should also have access to means of subsistence such as would be sufficient to maintain an adequate standard of living. There should be access to durable solutions, and account should be taken of special vulnerabilities. 

Under its paragraph 45, the communication outlines a less elaborate articulation of “effective protection” covering requirements of protection against persecution and refoulement, access to procedures with sufficient safeguards and the possibility to live a safe and dignified life taking into consideration the relevant socio-economic conditions prevailing in the host country. Despite developments regarding the need for appropriate registration, the communication does not attach sufficient weight to legal security, which includes having a recognised legal status and thus recognition as a person before the law. While legal status may be implicit in the requirement to comply with the Refugee Convention, Amnesty International considers that this is an element of effective protection, which deserves separate and explicit attention.  It is also a critical factor in ensuring that effective protection includes access to effective remedies. 

Notably absent from the communication is the need for safeguards on the question of detention. Amnesty International believes that Member States should address this crucial question and develop adequate standards in full compliance with international law.

Chapter III  A comprehensive approach to asylum and migration

Amnesty International notes with interest the proposal to develop EC Global Protection Framework. Although this framework agreement would obviously go beyond refugee issues and encompass migration management, Amnesty International believes that the following core principles regarding responsibility-sharing agreements should be taken into account. It should be reminded that our proposals have already been received positively by UNHCR, but also by some sending and transit countries present during the EXCOM session of March 2004
.

All measures of international co-operation in the field of refugee protection, including agreements reached within the context of Convention Plus and the High Commissioner’s Forum and other international or regional agreements, must have as their principal aim the furtherance of the human rights of refugees. If they do not, Amnesty International considers that such measures would be contrary to the purpose and spirit of the 1951 Convention relating to the Status of Refugees (the Refugee Convention) and the regime of refugee protection upon which it is founded. 

The achievement of “equitable” responsibility and burden-sharing is one of the six goals of the Agenda for Protection’s programme of action. To share burdens and responsibilities “more equitably” is not only a goal, it is also a cross-cutting theme of the Agenda for Protection
.

Given that the international refugee protection regime is intended primarily to uphold the individual human rights of refugees it follows that any agreement designed to improve refugee protection worldwide and to facilitate the resolution of refugee problems must be premised explicitly on international human rights and refugee law, and, as applicable, international humanitarian law. Amnesty International therefore proposes that the following core principles provide a framework within which any special agreements or generic undertakings (‘Arrangements’) are developed, and should, for example, form the fundamental basis of any agreement under the auspices of Convention Plus: 

1. Arrangements must be consistent with international refugee and human rights law 
The contents and purpose of ‘Arrangements’ must :

- uphold the right to seek and enjoy asylum from persecution
;

- accord with a state’s obligations under international refugee law, including, but not limited to, the principle of non-refoulement
.

- comply with  international human rights law; in particular, Arrangements should in all cases respect fundamental human rights, including the right to adequate standard of living, the right to non-discrimination, the right to family unity, the principle of the best interests of the child and the rights to privacy and security
.

2. Arrangements must include gender and age considerations  
Arrangements should take into account the specific protection needs of the affected population, including, but not limited to, specific protection needs based on gender and age and other status
.

3. Arrangements must ensure the voluntary character of solutions.  
Arrangements must uphold a refugee’s right to choose to return to their home, or to choose to avail themselves of alternative solutions provided for by an Arrangement. In particular, no arrangements should permit – either implicitly or explicitly – forced population transfers (within a territory or across borders) in a manner inconsistent with international law
, collective or mass expulsion
 or arbitrary detention or other similar severe restrictions of movement
.

4. Arrangements must preserve the right to  effective remedy 
Arrangements must uphold the right of a refugee to an effective remedy for violations of their rights under international refugee and human rights law by States party to such an arrangement. 

5. Arrangements must be consistent with international protection and human rights obligations of partners
Arrangements must be in accordance with the protection mandates and human rights responsibilities of inter-governmental organisations and international agencies. Arrangements should, as necessary, establish mechanisms to allow individuals to submit complaints and seek remedies for human rights abuses perpetrated by such actors. 

6. Arrangements must ensure effective protection 
Arrangements should ensure that individual refugees will in all cases be able to enjoy effective protection, including access to durable solutions, and in particular in cases where the granting of temporary asylum or refugee protection within a specific territory forms part of an Arrangement.   

7. Arrangements must apply without discrimination  
All parties to Arrangements should, both at the outset, and at all stages during their implementation, ensure that individuals or groups are able to benefit from the solutions provided for under the Arrangement without discrimination on the basis of their citizenship or nationality, ethnicity, religion, political opinion, gender, age, sexual orientation, state of health or other status, such as place of residence. 

� The Link between the Agenda for Protection and the European Asylum Agenda – A Global Perspective, Erika Feller, Director of International Protection, UNHCR.  Address to international seminar “Towards a more orderly and managed entry in the EU of persons in need of international protection”, Rome, 13-14 October 2003.


� See AI, Observations to UNHCR’s Consultations on Convention Plus, 7 March 2003 (AI Index IOR 42/001/2003). See also  UK/EU/UNHCR: Unlawful and Unworkable - Amnesty International's views on proposals for extra-territorial processing of asylum claims, AI Index IOR 61/004/2003, 18 June 2003.


� Ibid., part 6.2.3.


� The document draws on the presentation made at the UNHCR Forum and Executive Committee, Amnesty International Basic human rights principles applicable to responsibility and burden-sharing arrangements, AI Index: IOR 42/007/2004, March 2004


� Migration Policy Institute, Study on the feasibility of setting up resettlement schemes in EU Member States or at EU level against the background of the common European Asylum System and the Goal of a Common Asylum Procedure, April 2004.


� See Amnesty International Comments on the Proposal for a Council Directive on minimum standards for the qualification and status of third country nationals and stateless persons as refugees or as persons who otherwise need international protection Brussels, October 2002.


� Preliminary Amnesty International recommendations to the Irish Presidency and COHOM delegations in view of the development of EU Guidelines on Human Rights Defenders, 22 March 2004.


� Amnesty International and HIVOS, Recommendations on Human Rights Defenders in Dutch Foreign Policy, November 2003; Amnesty International, “Essential actors of our time: Human Rights Defenders in the Americas”, November 2003, AMR/01/009/2003.


� OJEC L 251/12, 3 October 2003.


� Council Conclusions on Integrating Migration Issues in the European Union's relations with Third Countries, 8927/03, Brussels 5 May 2003, p 5.


� See Amnesty International, Press Release Refugee and Human Rights Organisations across Europe call on EU to scrap key asylum proposal , 29 March 2004 .





� Lisbon expert round-table, 9-10 December 202: The Concept of “Effective Protection” in the Context of Secondary Movements of Refugees and Asylum Seekers, organized by UNHCR and the Migration Policy Institute, hosted by the Luso-American Foundation for Development.


� Amnesty International, Basic human rights principles applicable to responsibility and burden-sharing arrangements, AI Index: IOR 42/007/2004, March 2004.


� Prior to the adoption of the Agenda for Protection, responsibility and burden-sharing was a cross-cutting theme also for the Global Consultations on International Protection (Global Consultations). 


� See Article 14 of the 1948 Universal Declaration of Human Rights.


� “[A]ccess to asylum and the meeting by States of their protection obligations is not dependent on the existence of responsibility or burden-sharing measures first being in place”. Chairman’s Summary, 1st Meeting of Global Consultations, Protection of Refugees in Situations of Mass Influx, 8–9 March 2001.


� See e.g. the International Covenant on Civil and Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural Rights, and the Convention on the Rights of the Child.


� See e.g. Guidelines on the Protection of Refugee Women, UNHCR July 1991, Introduction paragraph 6.


� See e.g. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II), 8 June 1977, Article 17.


� Article 13 of the ICCPR. The Human Rights Committee in General Comment 15 to the ICCPR, The position of aliens under the Covenant (Twenty-seventh session, 1986), says that “… article 13 would not be satisfied with laws or decisions providing for collective or mass expulsions.”


� See e.g. Article 31 of the Refugee Convention; EXCOM Conclusion no. 44 (XXXVII) on Detention of Refugees and Asylum-seekers; UNHCR’s Guidelines on Applicable Criteria and Standards relating to the Detention of Asylum-Seekers, February 1999; UN Commission on Human Rights Working Group on Arbitrary Detention: Deliberation no 5: Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment regarding the situation of immigrants and asylum seekers, (UN Doc. E/CN.4/2000/4/Annex 2 (1999)).
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