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A vision for human rights in the European Union

Amnesty International observations on an EU human rights agency

In the light of the recent announcement of the creation of a human rights agency out of the EU Monitoring Centre on Racism and Xenophobia in Vienna
, Amnesty International believes that it is timely to consider the panorama of human rights policy within the EU in order to ascertain what is required in the EU human rights complex to ensure that the principles upon which the Union is founded can be guaranteed in practice throughout the territory of the enlarged EU. This paper is designed to contribute to discussion in civil society across the EU and with the institutions, and to set down some basic orientations as to the topics that need to be carefully studied in the consultation process around the proposed human rights agency.

The notion of an EU human rights agency is one that has been discussed over a number of years. The Comité des Sages in its 1998 report ‘Leading by example: A human rights agenda for the European Union for the Year 2000’
 extensively considered the possibility of adapting the EUMC into a broader agency to monitor human rights within the EU insofar as human rights issues came within the areas of Community competence. The May 2001 Commission Communication on the EU’s role in promoting human rights and democratization in third countries
 summarily discussed the potential for creating an EU human rights agency for reporting and/or advising on human rights in the world, but concluded that the idea was not viable.  

The surprise proposal which emerged from the Council Conclusions of December 2003 appears to reopen the entire debate, the first question being what the geographical and thematic remit of a potential EU human rights agency should be. A number of factors in the EU have changed since those two papers were produced which could have a significant impact on the discussions.  

First, the EU Charter of Fundamental Rights, while not (yet) binding, firmly places human rights in general at the heart of EU policy in principle. What is now required is to ensure that those rights are applied in practice. Although the draft Constitution which would give the Charter treaty status is still held up, it is clear that the Charter’s importance in EU policy is increasing. However, while the inclusion of the Charter in the Constitution for the EU is a demonstration that the EU is beginning to take the issue of human rights within its borders seriously, the EU is lacking an adequate mechanism for monitoring the application of those rights in practice. 

The Commission Communication of October 2003 on Article 7 TEU ‘Respect for and promotion of the values on which the Union is based’
 is a first step towards an acknowledgement that monitoring of the situation of human rights is the joint responsibility of the EU according to the treaties. The notion of EU level accountability which is implicit in this Communication, however, needs to be accepted by a clear response from the Council if it is to be put into effect. As the EU continues to expand its areas of competence and its impact on the daily life of those within its borders, the requirement for monitoring of the state of human rights respect within the EU becomes increasingly pressing if it is to guarantee the high standards proclaimed in the treaties. Furthermore, the arguments put forward by the Comité des Sages for the creation of a human rights monitoring agency should, in the light of the Charter, be extended to potentially cover the full range of Charter rights.

Secondly, an EU network of independent experts on human rights and fundamental freedoms has been created and is now presenting its second annual report on the state of human rights within the EU. In the creation of a human rights agency, the role of the network must necessarily be considered. Will it be replaced by or absorbed into the agency or will they work in tandem? The network reports offer a comprehensive survey of key issues relating to human rights which have arisen in Member States and in the EU institutions as reflected in legislative and policy developments.  The network also provides advice on specific areas of policy where the EU is considering legislation (for example on the admissibility of evidence or on the legislation relating to same sex marriage in Member States).  What is lacking in the work undertaken by the network is an analysis of actual practice in Member States and this is the key area where a human rights agency could provide an important function to ensure that rights are respected in practice as well as in principle within the EU.

Thirdly, the gradual enlargement of the EU has included the monitoring of standards of rule of law and human rights protection in candidate countries. If the EU is to remain credible as a space in which high human rights standards are respected and applied, such monitoring must apply equally to Member States within the EU as to those seeking to join the Union. The EU cannot afford to project the image of a club with high standards for entry where, once inside, anything goes.  

In offering its initial observations, Amnesty International considers it important to raise the relevant questions rather than provide conclusive positions. However, the Council’s decision has left a very broad and diffuse scope for the discussion that is now starting, and certain aspects should be determined quickly. This applies in particular to two key questions:

· The geographical remit: Amnesty International believes that the scope of the agency should be the European Union rather than the world. 

· The principal objective and role: the formulation of the Council’s decision does provide a certain direction by “stressing the importance of human rights data collection and analysis with a view to defining Union policy in this field”. This appears compatible with Amnesty International’s view that the core functions of a human rights agency should be monitoring and analysis, and on the basis of that corrective action and policy development. 

This way, it should be possible to give substance to the evident need for the EU to establish accountability at EU level for the respect of fundamental rights in the EU. However, it must be stressed that unless and until the Council comes forward to acknowledge that need – and it has so far studiously avoided doing that – the whole project is doomed to remain a marginal exercise in public relations rather than becoming the core element that has been lacking in the EU’s ambition to create an area of freedom, security and justice.

1. Geographical remit

The range of cultures and the diversity of national systems that will be found within an enlarged EU will provide a large geographical base for monitoring.  A human rights agency charged with monitoring the situation in this space alone will, in practice, need to prioritise certain areas of importance in order to provide effective and systematic rather than purely superficial and incidental monitoring and analysis of the situation.  If the remit of the human rights agency were to be global, the capacity for working on EU countries would be significantly limited and the agency would be unable to fulfil the required function of monitoring the respect of human rights within the EU to meet the need for the EU to exercise accountability for abuses of human rights within its borders.  

The potential and requirements for an effective role regarding fundamental rights within the own borders of an enlarged and further enlarging EU constitute one side of the argument for an EU-internal remit. Looking at the question of geographical remit from the point of view of the possibility of a human rights agency operating at global level, it becomes apparent quickly that the scope for exploring that option is rather limited. First of all, both the Commission in its aforementioned communication of May 2001 and the Council in its subsequent conclusions
 have rejected it.  Indeed, considering the close connection of human rights policies to the day-to-day conduct of the EU’s external relations, it is difficult to see how human rights policy functions could effectively be implemented if their operation were to be directed from a body that is not part of the operational system, and if that body is moreover located outside Brussels.

For these reasons, Amnesty International believes that the eventual creation of an EU human rights agency should be geared towards monitoring the respect for human rights within the EU.

2.   Powers and functions of a human rights agency

The Paris Principles regarding the establishment of independent national institutions for promotion and protection of human rights
 provide a basic framework for national human rights institutes. That framework recommends that “a national institution shall be given as broad a mandate as possible”.  An EU human rights agency could be afforded a number of different types of powers and functions which would be complementary to national mechanisms and would fit within the EU institutional framework to provide a true mechanism for EU level accountability for human rights abuses. It may be, however, that for an EU agency to be effective there would need to be a certain degree of harmonisation in terms of national institutions to provide an adequate network from which the agency could work. Another issue that needs to be addressed is the possibility for some degree of harmonisation of data collection in Member States in relation to topics to be covered by the human rights agency to ensure that data are collected in such a way as to be comparative across the EU.

The following are preliminary questions that need to be addressed in terms of establishing the competence of an EU human rights agency:

· Will the agency monitor actual human rights abuses within the EU or simply monitor policy developments?

· Will the agency conduct its own research on the ground and, if not, what will be its primary sources of information? 

· Will the agency be mandated to put forward recommendations in relation to Member States and/or EU institutions?

· Will the agency provide technical assistance to national institutions and/or Member States where problems are identified?

· Will the agency be mandated to receive individual complaints of breaches in human rights within the EU?

· Will the agency be mandated to act as amicus curiae in European cases involving human rights – whether at the European Court of Justice and/or at the European Court of Human Rights?

3.   Interaction with other organisations and institutions

It is important that the agency should not unnecessarily duplicate work done elsewhere, either in an EU context (e.g. the EU network of independent experts, Eurostat, and the ombudsman etc.), in an international context (e.g. the Council of Europe and the OSCE) or in the Member States themselves (e.g. national human rights institutes and national ombudsmen).  

Organisations such as the Council of Europe and the OSCE do an important job of monitoring their own Member States which include EU Member States but, for questions of resources and the necessity to prioritise, cannot be relied upon to produce regular reports on the situation of human rights within the EU. Reports produced by such organisations, while useful, do not address the issue of EU accountability for the respect of human rights within the Union and, as such, are not sufficient to absolve the EU of its own requirement for monitoring which has recently been elaborated by the European Commission in its Communication on Article 7 TEU. The agency should be sufficiently flexible to work in conjunction with the Council of Europe and the OSCE to avoid duplication and to remain abreast of the work of those organisations in relevant areas. 

The network of independent experts could be either incorporated into or continue as complementary to a human rights agency. The work of the agency should, however, go beyond a simple analysis of legislation and policy in Member States and EU institutions and be directed to monitor the application of the respect for human rights in practice. National experts within the network could provide useful contact points for a human rights agency which will need to be firmly linked to monitoring mechanisms in Member States. The existence of national human rights institutes or offices of ombudsmen in many Member States could be harnessed as a resource for an EU human rights agency.  Such institutions exist in a number of Member States.  Currently their status and remit differ greatly from country to country.  It may be that a degree of harmonisation of the nature of institutions to protect human rights in Member States could assist the work of a future human rights agency.  The requirement for Member States to establish such an institution according to the Paris principles could provide a base for developing a fully functioning system of accountability for human rights in the EU.  A certain degree of harmonisation would assist in providing for comparative analysis of the protection of human rights across the EU. With the geographic expansion of the EU and the extension of the EU’s competence, particularly in areas such as justice and home affairs, the EU can no longer simply regard the question of human rights as one for Member States alone.

The interaction of a human rights agency with civil society on a national and international level needs to be carefully considered. Some national and international NGO’s conduct a degree of monitoring on their own behalf in EU countries, highlighting cases of human rights abuses or issues that have arisen in national or EU policy and legislation. The human rights agency must take these sources of information into account in its own monitoring and should consult widely with civil society as a matter of course. The responsibility for monitoring the situation of human rights in the EU, however, cannot be handed over to NGO’s – the EU must be accountable for the respect of human rights within its own borders. The creation of a human rights agency must be done bearing in mind the nature of its relationship with civil society. A human rights agency must consult with civil society to get a picture of the concerns and concrete incidence of human rights abuses within the EU, and the findings of the agency may be used by civil society to advance the protection of human rights through the development of NGOs’ policies and cooperation.

4.   Priority themes for monitoring.

The scope for monitoring of human rights within the EU is as broad as those rights covered in the EU Charter and those contained in the treaties. This paper does not seek to test the boundaries of possible work for a human rights agency, nor to second-guess developments which could result in a change of priorities for such an agency. There are, however, a certain set of issues which Amnesty International believes must be dealt with by an EU human rights agency if that agency is to be credible and effective. These include the following though this list is not necessarily exhaustive:

· Rule of law and access to justice

· Conduct of police and other law enforcement agencies

· Conditions of detention, whether penal or administrative

· ‘Counter-terrorism’ measures 

· The right to asylum and the treatment of those granted protection

· Discrimination 

· Racism and xenophobia 

· Women’s rights, including the right to physical integrity in the context of domestic violence

· Rights of victims, including those of trafficking in human beings

· Minority rights, in particular the situation of the Roma

A number of Member States have national agencies which address the issues of racism and xenophobia alone and which have provided the basis for a network from which the EUMC could develop its work. The EU has a commitment to combating racism and xenophobia within the EU and it must be ensured that the creation of a human rights agency out of the EUMC does not result in a dilution of that commitment.  Careful consideration needs to be given as to how a human rights agency would impact on the continuing development of EU policy and action in this key area, and enhance its effectiveness. 

5.   Independence and pluralism

In order for an EU human rights agency to be credible and effective, it must work in a transparent way that guarantees independence and pluralism.  The composition of a human rights agency must take these issues into account in recruitment and in lines of accountability to the Commission and/or the Council.  In order for the agency to be transparent, reports of the agency should be made public as a matter of course.

Careful consideration needs to be given as to the best ways to ensure transparency and independence of the human rights agency, including its relationship with the EU network of independent experts on human rights and fundamental freedoms.  These issues will also need to be taken into account in the use of national contact points and institutions for research on which the human rights agency can base its conclusions.

6.   Conclusions

This document is intended to set some basic orientations and to raise relevant questions for debate at a national and EU level, rather than to provide answers. The establishment of an agency to add real value to the EU human rights framework is not a simple task that can be done through the stroke of a pen. Amnesty International hopes that this document will contribute to debate in civil society and so feed into the consultation process of the European Commission, DG Justice and Home Affairs which is mandated with the task of developing a proposal. It is to be hoped that a broad consultation process will allow the European Commission to produce a proposal for a human rights agency which would fit into a comprehensive approach to the protection of human rights within the European Union and fill existing lacunae.

It is Amnesty International’s view that that agency must be focused on human rights within the EU, and must perform the functions of monitoring and analysis of the respect of human rights within the EU in order for corrective action to be taken and policy to be developed where necessary.
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� European Council 13 December 2003: “(…) the Representatives of the Member States meeting within the European Council, stressing the importance of human rights data collection and analysis with a view to defining Union policy in this field, agreed to build upon the existing European Monitoring Centre on Racism and Xenophobia and to extend its mandate to become a Human Rights Agency to that effect.”


� European University Institute, Florence, 1998


� COM(2001) 252 final


� COM (2003) 606 final


� General Affairs Council 25 June 2001, Conclusion 4:  “The Council underlines the importance of enhancing coordination and cooperation between Community actions and the CFSP in the promotion and protection of human rights and efforts to strengthen democracy. E, the Council recalls that the Community’s actions should be consistent with the European Union’s action as a whole, including the CFSP. The Council shares the Commission’s opinion that these objectives should be achieved without establishing new structures.”


� Annexed to United Nations General Assembly Resolution A/RES/48/134
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