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Speech by Amnesty International:
Foreign policy and refugee protection: essential elements

Asylum is a vital issue of human rights. The ECRE appeal rightly places asylum in that context. When states can or will no longer protect their citizens against persecution or violence, their human rights are at risk in a very basic way. The international refugee protection system is therefore an essential instrument of human rights protection.

There are two sides to this equation. With the reality of the world’s human rights crisis brought to our doorstep, we must make every effort to ensure protection for those who need it. At the same time it forces us to confront the human rights crisis itself and to direct extra effort to combat the violations that cause people to flee in the first place. In other words, we need a comprehensive vision encompassing both the consequences and the causes.

The sad reality is that we fail on all fronts. We fail to provide adequate protection. We fail to effectively address the world’s worst human rights problems that generate most of the refugees. And we fail to establish a comprehensive policy vision linking our external ambitions to a credible human rights performance at home. I will deal with each of these three failures, and then make an attempt to place all this in the perspective of the current world crisis.

To be clear, when I talk about “our” failure, I talk about the failure of the European Union as a constellation in which we all have a role to play, institutions, member states, and civil society. Including civil society, because it is upon us to be more effective in confronting those in power with the need to live up to their own standards.

Refugee protection by the EU

The standards for refugee protection are clear. The EU’s new common asylum system, as proclaimed solemnly at the 1999 Tampere summit, was to be anchored in the “full and inclusive application of the Geneva Convention”.  Established 50 years ago as a cornerstone of human rights protection, the UN Refugee Convention has however become the one international human rights instrument that governments now openly dare to call into question. 

The overriding concern is control, not protection. In conducting an intensive campaign over the past months with our own appeal to the Laeken summit, Amnesty International has voiced two principal concerns regarding asylum practices in Europe and the current process of integration in the field of asylum.

The first is that the focus is overwhelmingly on how to keep people out rather than how effectively to protect those fleeing from serious human rights violations. A succession of hurdles confronts the asylum seeker who tries to find protection in Europe: to gain access to territory, to gain access to fair and satisfactory asylum procedures, to obtain effective and durable protection. As we have argued time and again, the proposals towards a common asylum system do not fully comply with international human rights and refugee law.

The second concern is that this does not only affect people seeking protection in Europe, it also undermines the integrity of the international refugee protection system. In erecting ever higher barriers, the EU is setting the worst possible example to the rest of the world and in particular to the poor countries in the South where the vast majority of refugees are afforded basic shelter.

In fact, after 11 September the asylum debate has become even more dominated by the overriding drive for security and control. There is every reason to fear that this will further undermine refugee protection internally and exacerbate the "negative export value" of Europe's asylum policies externally.

All of this adds up to a harsh verdict: refugee protection has become the black spot in the EU’s human rights ambitions. The asylum crisis is a human rights crisis that cuts at the heart of the values upon which the Union was founded.

Refugee protection and foreign policy

Turning to the main subject I was asked to address, refugee protection and foreign policy, one can distinguish two types of foreign policy objectives in relation to refugees. The first, sometimes disguised in terminology of migration management, is to create conditions in which refugees can be kept out or be returned, if not to their own countries then at least to “safe third countries” - which in practice often means the neighbouring countries in the South. This is in fact not much more than an extension of the restrictive asylum policies into external relations, money frequently being the key incentive.

For EU efforts to erect barriers do not end at its own borders. The EU is extending those borders by seeking engagement with refugee producing countries to curb migration and to facilitate repatriation. “Partnership” with countries of origin and transit is the euphemism for a policy orientation that is rooted in the well-known perception of refugees being the problem rather than having the problem. Readmission clauses are nowadays negotiated as standard elements in agreements the EU concludes with third countries, some of them gross human rights violators, trading human beings in exchange for financial aid.  

This one-sided orientation hinders the development of a more comprehensive approach, as shown by the experience of the High Level Working Group on Asylum and Migration. The HLWG represents what in the EU jargon is called a "cross-pillar" approach linking asylum to the broader sphere of EU endeavour, and in particular its second pillar, the Common Foreign and Security Policy. While a laudable experiment, the HLWG has so far remained largely a lame duck. Set up in 1998 to tackle the root causes that force people to leave their countries, it has focused on control and repatriation rather than on protection and prevention, and has barely begun to touch the human rights crises in the countries in question.

The proper objective of linking foreign policy to refugee protection is to effectively address the root causes: the human rights abuses. Here, we must look at the overall EU human rights policy. Six months ago, at the start of the Belgian Presidency, Amnesty International paid tribute to the EU for its stated ambition to want to protect and promote human rights more effectively, as expressed in major statements by the Commission, the Council and the European Parliament. The level of ambition has in fact never been so high. As the rhetoric has it, human rights should be at the heart of all EU policies. 

Taking the EU up on its aspiration to make a difference, we outlined the weaknesses the EU has to overcome to put human rights effectively into practice. We pointed out the lack of coherence between the institutions (notably Council and Commission) and in relation to member states, the imbalances between cooperation and pressure, the inadequate capacity and expertise. And pointed out the failure to address human rights problems within the own borders, and not to forget the asylum crisis, and challenged the EU to confront all of these.

Looking at the ambitions, looking at the obstacles and challenges, and looking also and in particular at the cost not only in human suffering but also in terms of the refugee crisis, one would have thought that a comprehensive human rights policy addressing the basic problems of inequality and injustice in the world would have a much higher priority for the EU. That it would be a priority that would find its reflection concretely in the agenda of the EU Presidency.

Nothing like that has happened. To the contrary, on the eve of the Spanish Presidency, human rights appear to have moved backstage altogether as security dominates the agendas. That is painfully reflected in the Spanish government's first presentations of its plans. Far from making human rights a presidency priority, it emphasizes the need to press ahead with a broad security agenda internally, and it puts rapid development of the EU's military role at the top of the Common Foreign and Security Policy agenda. All signs are that the human rights sell-out we have witnessed since 11 September for the sake of building a global coalition against terrorism will continue. 

Generally speaking, the difficulties of putting human rights into practice are evident and understandable. With all the political will and policy instruments and economic power to bring to bear, the EU cannot enforce solutions in the short term, and political realities are never black and white. But promoting human rights is not only a question of inducing others into a more positive attitude, it is also a question of critically examining your own attitude. The ease with which political expediency is getting the better of human rights these days, despite all protestations to the contrary, is frightening. Elections are fought - and won - over the backs of refugees, not only in big loud Australia but also in quiet little Denmark. The UK has raised the stakes with the introduction of draconian emergency legislation. 

Critically examining your own attitude is first and foremost a question of not allowing standards to slip. At the same time it is a question of refraining from activities that actually contribute, directly or indirectly, to the persistence of human rights violations. Perhaps the most cynical and pressing example of this is the arms trade. In stark contrast with the enormous obstacles that refugees have to overcome to find refuge and protection in the EU, there is the ease with which arms continue to find their way from Europe to fuel violent conflict. It shows the failure of Europe to translate its human rights intentions into consistent policies and action. Time and again, and in particular since the establishment of the High Level Working Group on Asylum and Migration, Amnesty International has called on the EU to put in place a system that effectively prevents military and security transfers from member states to third countries from being used to commit human rights violations.

Of course we must acknowledge that, as with its human rights policies generally, the EU is making efforts to curb the excesses of the arms trade and promote more effective controls. However, when looking at the hard edge, we have so far not seen any kind of analysis that gives the right weight to what should be the overriding interest: human rights. A most cynical example was shown only a month ago, when on 5 November the Council decided to lift the arms embargo regarding the non-Taliban controlled areas in Afghanistan.

The issue of military, security and police transfers is highly relevant also when considering the structural failure underlying virtually all of the EU’s policies, be it in the domain of foreign policy, or trade, or security: the absence of any system of proper monitoring and evaluation of human rights, and of assessing the impact on human rights of policies in the different spheres of EU activity. Developing such a methodology should be a high priority for the EU if it takes its own human rights objectives seriously. And if it wants to address more effectively the reasons why people have to flee their countries.

Towards a comprehensive human rights and protection policy?

The European Union has over the last decade established a strong human rights mandate. However, a comprehensive EU strategy on human rights requires consistency and coherence between the EU’s external and internal approaches to human rights. The internal dimension is all the more important for an EU that aspires to broaden its scope and its membership.

The recently adopted European Charter of Fundamental Rights underlines the need for the EU and for member states individually to address internal human rights problems more systematically and to provide for proper accountability. At present there is no such system. The development of a comprehensive human rights policy integrating internal and external dimensions and including adequate monitoring and evaluation mechanisms will be important to help resolve this dilemma, and to strengthen the EU’s credibility. 

This is not merely a theoretical concern. The situation of immigrants and asylum seekers in Europe is ever more worrying, as it is not just a question of social exclusion and discrimination: over the first semester of 2001, Amnesty International has reported allegations of violations of human rights at the hands of law enforcement personnel against such people in a number of EU member states. There is even more reason after 11 September to be concerned about manifestations of racism and xenophobia not just from the general public but also by law enforcement personnel and other public officials.
It is necessary to keep reminding governments of their commitments under international law which they cannot tamper with for the sake of political expediency. At the same time it is important to move the defence of human rights into a more positive approach. One that views the human rights system as offering the elements that are necessary to come to grips with some of the most entrenched problems and conflicts. The concept of a rights-based approach is not new, but it is becoming increasingly obvious that in the present world situation there is every reason to press a comprehensive human rights agenda for equality, justice and peace. 

In its increasingly prominent role as a global actor, the EU holds an important key to develop such an approach. If the EU remains true to its own strong human rights mandate then it can make a decisive contribution. This is not just a matter of grand design and rhetoric. To be credible it has to be founded in observance of and strict compliance with international human rights law and standards, to be applied first and foremost at home. That requires the EU not to renege on its commitments when it comes to key mechanisms of human rights protection such as asylum. 

In its own appeal to the Laeken summit, Amnesty International therefore calls on the EU leaders to express a clear, explicit and unequivocal commitment to the right to asylum in the EU, as enshrined in the Charter of Fundamental Rights, as an essential commitment to human rights protection. At the same time it urges them to develop a comprehensive approach to the realisation of the full spectrum of human rights, based on the full, inclusive and non-negotiable application of the entire body of international human rights, humanitarian and refugee law, as the only way to preventing human rights violations that cause people to flee and seek refuge elsewhere. 

By adhering to existing and developing international standards of human rights and refugee protection, the EU will be contributing to the integrity of the international protection system. Two years ago in Tampere the EU set itself the goal of establishing "an area of freedom, security and justice" in Europe. It should do just that, without compromise. That, in fact, will be an essential element for the development of the necessary human rights agenda at world level.

Essential elements of foreign policy and refugee protection: Summary of recommendations to the European Union

1. Express a clear and unequivocal commitment to the right to asylum in the EU;

2. Bring the asylum debate into the human rights perspective;

3. Ensure scrupulous adherence to international standards of human rights and refugee protection;

4. Apply them internally a well as externally;

5. Ensure adequate monitoring and evaluation;

6. Examine critically the effects of external actions on human rights impact;

7. Do not compromise human rights and refugee protection for the sake of security;

8. By setting a comprehensive human rights agenda for equality, justice and peace, put human rights indeed at the heart of all EU policies.

Dick Oosting,

Director
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