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Amnesty International’s response to the European Commission’s Green Paper on Procedural Safeguards for Suspects and Defendants in Criminal Proceedings throughout the European Union, COM (2003) 75

I. GENERAL

Question 1: Is it appropriate to have an initiative in the area of procedural safeguards at European Union level?

Amnesty International welcomes any measures taken which aim to ensure the implementation of existing obligations of Member States under international human rights treaties and ensure the highest possible standards for the protection of human rights, including the rights to fair trial, and do not risk weakening existing standards or practice  to the lowest common demoninator. 
Amnesty International considers that the standards protecting individuals should have the same weight and binding force as judicial cooperation measures  which enhance the powers of law enforcement officials (prosecutors and courts) in the course of creation of an area of freedom security and justice.

· To ensure mutual trust in an enlarged EU

This action is a necessary step in order to enhance mutual trust which is the basis for implementing a system of mutual recognition of decisions in criminal matters. Indeed, the implementation of the principle of mutual recognition of decisions in criminal matters presupposes that Member States have trust in each other’s criminal justice systems. The trust is grounded, in particular, in their shared common commitment to the principles of freedom, democracy and respect for human rights, fundamental freedoms and the rule of law recently embodied in the Charter for Fundamental Rights of the European Union. 

In its 1998 Comunication, the Commission stressed that the overall ambition of an Area of Freedom, Security and Justice is to "give citizens a common sense of justice throughout the Union. (…) Procedural rules should respond to broadly the same guarantees, ensuring that people will not be treated unevenly according to the jurisdiction dealing with their case. The rules may be different provided that they are equivalent
". Four years after the entry into force of the Amsterdam treaty, it seems that this principle of "equivalent protection" has still not been fully realised in the field of criminal matters. This can be explained by the fact that  Member states have complied with their fair trial obligations, deriving from international instruments such as the European Convention  on Human Rights and the ICCPR, on a national basis and this has led to discrepancies in the levels of safeguards currently applied in the different Member states. The case-law of the European Court of HR is replete with cases in whichh the court has concluded that an EU MS has violated its obligation to ensure respect of fair trial rights. This question seems to be just as relevant within the context of the forthcoming enlargement given concerns expressed by the court and other bodies about the respect of such rights by accession States
.

· To enhance individuals’ protection throughout Member States and accession countries 
In order to ensure mutual trust in an enlarged European Union, it is desirable for the Member States to identify common standards concerning procedural safeguards for suspects and defendants. In its July 2000 Communication on mutual recognition of decisions in criminal matters, the European Commission pointed out that “individuals must not suffer from the implementation of the principle of mutual recognition but that the safeguards would even be improved through this process”. Promoting common standards of protection for individual rights is also the necessary counterbalance to judicial co-operation measures that enhance the powers of prosecutors, courts and investigating officers. 

· To clarify the scope and content of an ever more complex EU acquis 
The identification of common standards concerning procedural safeguards for suspects and defendants would also be very useful in order to clarify the scope of the legal acquis that is becoming more and more complex and difficult to understand since the scope of the fundamental rights laid down by the ECHR have not only been interpreted by the European Court of Human Rights, but also by national courts and the European Court of Justice. This exercise should therefore have two fundamental objectives: 

· to increase the visibility for persons to be tried in an EU member State and practitioners, and 

· to enhance certainty regarding the measures for protection of internationally recognized standards that the EU Member States must ensure in the areas covered within the Green Paper.

The need for clarification is further supported by the growing consensus that has emerged within the framework of the Convention for the future on Europe concerning the incorporation of the Charter within the body of the EC treaties as well as concerning the accession of the EU to the ECHR
. Whatever the outcome of the Convention regarding these issues, it is worth mentioning that, while the Charter was adopted as a political declaration with no express legal value, it has already had a notable impact on the jurisprudence of the European Court of Justice, national constitutional courts
. The growing influence of the Charter further underlines the need for a clarification of Member States’ obligations under article 47 CFREU. 

· To establish an efficient monitoring

Last but not least, the elaboration of common procedural safeguards will enable the EU to establish a coherent and efficient monitoring system (see infra questions 32-35). 

II. THE RIGHT TO LEGAL ASSISTANCE AND REPRESENTATION

General:

Amnesty International considers that anyone questioned on suspicion of involvement in a criminal act or deprived of their liberty should be ensured the right to access to confidential communication with and assistance of a lawyer, including during questioning. 

It is undisputed in international human rights law that persons charged with a criminal offence have the right to access to and assistance of counsel.
 


Given the differing legal systems, codes and procedures in the EU member states, Amnesty 
International considers the guidelines must expressly incorporate the internationally accepted 
definition of the term “charge” and the internationally accepted criteria for determining 
whether a matter is “criminal”.


A person should be determined to be “charged” when “the situation of the person has been 
substantially affected”, they have been deprived of their liberty, they have been publicly 
named or they have been given 
official notification by the competent authority of an 
allegation that they have committed an 
offence, which ever comes first.
 


In international law, the determination or whether a matter is “criminal” depends on both the 
nature of the act and the nature and severity and consequences of the possible penalties. While 
the classification of an act under national law is a consideration, it is not decisive, Engle and 
Others v. Netherlands, (No.1), Judgment of the European Court of Human Rights, 15 July 
1982; Öztürk v. Turkey, Judgment of the European Court of Human Rights, 21 February 1984. 
Amnesty International considers that the EU Safeguards should be applied in all cases which 
would be considered “criminal under international law, rather than relying solely on national 
law classifications of offences as “criminal”. 

In addition, Amnesty International considers that any person questioned on suspicion of involvement in a criminal act, whether or not they have been charged or detained, should be afforded the right to access to confidential communications with and assistance of counsel. A person should be questioned in the presence of counsel unless they have knowingly and voluntarily waived that right. 

Respect for the right to counsel under international law requires the authorities to ensure that counsel is appointed for those suspected of or charged with a crime who do not have counsel of choice as well as to ensure free assistance of counsel for those who do not have sufficient resources to pay, when the interests of justice so require.

Therefore Amnesty International calls on the European Commission to ensure that the right to access to and presence of counsel during questioning by police, including of people arrested or detained but not yet charged with a criminal offence, is included within the EU’s Safeguards. In order to give effect to this right without discrimination, access assistance of competent and effective counsel must be made available to persons who do not have counsel of choice, and free legal aid must be provided for those who have insufficient resources to pay for counsel.

For those charged with a criminal offence, the right to assistance of counsel not only begins at the initial stages of deprivation of liberty and/or questioning but extends through the appeals process. 

It is widely accepted that access to counsel during questioning and at the time of arrest is a significant protection against torture and other cruel, inhuman or degrading treatment or punishment.
 

As noted in the Green Paper, access to a lawyer is also widely accepted to be a means to ensure that the person being detained is not only notified of their rights but that these rights are fully explained and increases the possibilities for their protection.

In some EU member states, like the United Kingdom, the right to assistance of counsel during questioning is of particular importance given the fact that a person’s silence during questioning may be the basis of the drawing of adverse inferences against the person in decisions to charge and during trial.

Questions 2-4:

Question 2: In order to ensure common minimum standards of compliance with Article 6(3)(c) ECHR, should all Member States be required to establish a national scheme for providing legal representation in criminal proceedings?

Amnesty International considers that the rights should be respected consistently within each member state. The organisation takes no position on whether a state-wide system should be established in each of the member states. In federal states, for example, there may be different systems in different parts of the state, but all should meet these minimum standards.
Questions 3 and 4: 
Question 3: If Member States are required to establish a national scheme for providing legal representation in criminal proceedings, should the requirement extend to verifying that remuneration is enough to make participation in the scheme attractive for defence lawyers?

Yes; see below.

Question 4: If Member States are required to establish a national scheme for providing legal representation in criminal proceedings, should the requirement extend to verifying the competence, level of experience and/or qualifications of the lawyers participating in the scheme?

Yes.

According to international standards, the right to legal assistance includes the right to effective assistance of competent counsel. It is the duty of the state to ensure that right. The court is placed with the responsibility of intervening where it is manifest or sufficiently brought to its attention that the right to effective assistance of competent counsel is being violated.
 

Whatever the scheme for ensuring the provision of legal representation in criminal proceedings in member states, the competence of the lawyers participating must be ensured and verified. Training, supervision and qualification schemes can serve to verify skills and competence, and the guarantee of suitable remuneration may assist in attracting qualified, experienced counsel. 

Amnesty International notes that the Rules of Procedure and Evidence of the International Criminal Court envision that when counsel is to be appointed, a person is entitled to choose their counsel from a list of qualified lawyers maintained by the Registry of the Court.
 Amnesty International commends this procedure and recommends it be proposed in the EU Safeguards.

In addition, as noted above, the court bears the responsibility to intervene if the failure to provide effective assistance by counsel is manifest or sufficiently brought to the court’s attention in an individual case.

Questions 6-7: Criteria for Granting of Legal Aid

Question 6: Article 6(3) (c ) of the ECHR provides that a person charged with a criminal offence be given free legal representation “when the interests of justice so require” Should this right be limited to offences which carry a risk of a custodial sentence or extended to cover, for example, a risk of loss of employment or loss of reputation?

International law is clear that the right to legal assistance includes the right to counsel free of charge, if the person has insufficient means to pay, when the interests of justice so require.

Criteria for the determination of whether “the interests of justice” require a person be provided with legal assistance free of charge, in accordance with the case law of the European Court of Human Rights include, among others:

· the nature or seriousness of the charges against the accused

· the severity of the possible penalties

· the complexity of the case and or applicable law, including the need to develop arguments on complicated legal issues; 

· the complexity of the procedure

· particularities of the suspect or accused, including whether the person is a foreign-national, whether the person speaks the language used by the court; familiarity with the legal system; age.
 

Amnesty International notes that Article 47 of the Charter of Fundamental Rights of the European Union is somewhat different and broader providing that “[l]egal aid shall be made available to those who lack sufficient resources in so far as such aid is necessary to ensure effective access to justice.” 

Among other things this guarantee is aimed at ensuring the right of an accused to participate effectively in a criminal trial.
 Therefore the criteria should be interpreted broadly. Among other things, broad interpretation of the criteria of severity of the penalty and having regard for the particularities of the person encompasses consideration of whether a person, if employed, risks a loss of employment and situations in which a person risks suffering damage to their reputation.

Question 7:  If free legal representation is to be provided for all offences except “minor” ones, what definition of “minor offences” would be acceptable in all Member States?

Given the variations between EU member states in classification of offences as “minor”, and  “criminal”, Amnesty International considers that it is preferable that the EU Safeguards incorporate the “interests of justice” test, with express clarification that this should be interpreted broadly to ensure effective access to justice without discrimination, including on the grounds of ability to pay for counsel. 

Question 8:Sanctions 

Should there be sanctions, other than any findings of the ECtHR, if a Member State fails to provide legal assistance and representation where a person is entitled to it?

Redress for the failure to respect the right to legal assistance in individual cases must be available at the national level. Recourse at the international level, following exhaustion of domestic remedies, is available through the European Court of Human Rights as well as through the Human Rights Committee in relation to those countries, which have ratified the Optional Protocol to the ICCPR. 

Amnesty International is, however, unaware of any mechanism which sanctions systematic failures of a state to respect and ensure the right to legal assistance. 

Amnesty International would welcome the specific mandating of a mechanism within the EU which would automatically, systematically and consistently monitor, evaluate and periodically report publicly on the respect in law and practice in each of the EU member states of all of the rights to fair trial, including the right to legal assistance. In this regard Amnesty International welcomes the Report on the Situation of Fundamental Rights in the European Union and Its Member States in 2002 and the work of the EU Network of Independent Experts. While periodic reporting to UN treaty bodies results in monitoring of the implementation by states of their treaty obligations it depends on the state filing a timely report to the treaty body, in all but exceptional circumstances. Amnesty International notes with concern that a number of EU member states and accession countries currently have overdue reports outstanding to the Human Rights Committee and Committee on the Rights of the Child, thus impeding the monitoring of the implementation of obligations, including those states’ obligations to ensure and respect fair trial rights, under those treaties.
 Amnesty International considers that an EU monitoring mechanism would complement and not duplicate the work of the UN treaty bodies. The organization also recommends that the EU monitoring mechanism also monitor and report on the each state’s compliance with its UN treaty body reporting requirements and the implementation of recommendations of the treaty bodies. 

In light of information about consistent failures to ensure and respect the right to legal assistance or other fair trial rights, within an EU member state the EU could offer technical assistance to examine any shortcomings of a legal or procedural nature and, where appropriate, offer such assistance as may be necessary to ensure respect for ‘fair trial’ rights. 

Consideration might also be given to the appropriateness and feasibility that the application of instruments based on mutual recognition could be suspended until the Member State was able to demonstrate that the right(s) was (were) being consistently ensured. However, Amnesty International considers that a decision making mechanism would need to be identified and mandated, criteria for sanctions would need to be specified and any such measures would need to be consistently applied throughout all EU member states. In this regard, Amnesty International notes that the European Convention on the Suppression of Terrorism and the amending Protocol to this treaty as well the Council of Europe’s Guidelines on Human Rights and the Fight against Terrorism contemplate exceptions to the obligation on states to extradite a person, where there is a risk that the person would be subjected to violation of their rights to a fair trial in the receiving state.
 

THE RIGHTS to a COMPETENT and QUALIFIED INTERPRETER and to ACCURATE TRANSLATIONS of DOCUMENTS 

Amnesty International would welcome the inclusion of safeguards guaranteeing the rights to a competent and qualified interpreter and accurate translation of documents free of charge to people in EU member states who are suspected of and/or questioned or detained in relation to or charged with a criminal offence.

The organisation welcomes recognition within the Green Paper of the need for competent and qualified interpreters to be provided free of charge during pre-trial phases and notes that there is also a need for accurate translations of documents in pre-trial phases as well.  

Amnesty International considers that these rights extend to assistance for people with hearing and/or visual disabilities.
  

Access to a competent, qualified and independent interpreter, free of charge, will be necessary to give effect to several rights prior to trial. Such rights include, among others, the right of all persons arrested to be informed of their reasons for arrest and any charges against them in a language which they understand enshrined in Article 9(2) of the ICCPR and Article 5(2) of the European Convention on Human Rights; the right of all persons arrested or detained to be informed of their rights;
and the right to be informed promptly of any charges against a person enshrined in Articles 9(2) and 14(3)(a)  of the ICCPR and Articles 5(2) and 6 (3)(a) of the European Convention on Human Rights.

Access to a competent, qualified and independent interpreter during meetings with their lawyer will also be required for persons who do not speak or understand the language being used or who are otherwise impaired in communicating with their lawyer. This right is implicit in the right to adequate time and facilities to prepare a defence, and to communicate with counsel of one’s own choosing set out in Article 14(3)(b) of the ICCPR and in Article 6(3)(b) of the European Convention on Human Rights. 

Given the confidential nature of communications between a lawyer and their client, the interpreter and translators must also be held accountable to standards guaranteeing confidentiality of their work and of the communications between lawyer and client. 

The right not only covers the pre-trial and trial period but extends through sentencing and all appellate phases.

The presence of a qualified and independent interpreter is also required during questioning by any authority.
 

In addition, accurate translations, free of charge, will be necessary at the pre-trial phases, for documents including: any indictment and/or written notice of charges, police reports, witness statements, statements of the suspect written in other than a language which they understand, orders of detention, and the custody record, among other things.
The detaining authorities must also ensure that the rules of place of detention and other key documents are translated into a language, which the detainee understands. They should also ensure the presence of competent, qualified and independent interpreters free of charge for official contacts between the detaining authorities and a detainee who does not speak or understand the language used by the authorities.

The above is in addition to the rights to free and confidential services of competent, qualified and independent interpreters during any pre-trial proceedings including those set out in Articles 5(3) and 5(4) of the European Convention on Human Rights and Articles 9(3) and 9(4) of the ICCPR. as well as and trial and appellate proceedings.
  

Amnesty International also recommends that the EU Safeguards include a provision recommending the audio-visual recording of all questioning and official proceedings in which an interpreter is used, so as to document such proceedings, in the event that any question arises relating to the interpretation in the future.

 Level of provision:

Question 9: Should there be a formal mechanism for ascertaining whether the suspect/defendant understands the language of the proceedings sufficiently to defend himself?

Yes. 

In the first instance it will be for the police to ensure that the person understands the language being used and to ensure the assistance of a qualified and independent interpreter free of charge, in relation to informing the person of their rights, including to counsel, and to access to their Consul or the appropriate organisation and during any questioning and confidential consultations with their lawyer.

Once a person is brought before a court, it is the responsibility of the court in consultation with the person concerned to ensure that those who do not understand or speak the language being used in court are assisted by a competent, independent and qualified interpreter and translator through all aspects of investigative questioning, preparation of a defence and during proceedings.
 

Any doubt in such a determination should be resolved in favour of ensuring the right to a competent and qualified interpreter, free of charge.

Question 10: Should Member States adopt criteria to determine how much of the proceedings, including those prior to the trial, should be interpreted for the suspect/defendant?

Yes.

Amnesty International considers that the Safeguards should propose criteria, rather than leaving this to individual member states. The organisation considers that all of the questioning of the suspect and witnesses and all proceedings, including those prior to trial, should be interpreted, in the interest of ensuring respect for the rights of all persons in all EU member states who are suspected of or charged with a criminal, without discrimination including on the basis of language, ethnicity or nationality.
  


Question 11: What criteria can be used to determine when it is necessary for the defendant to have separate translators and interpreters from the prosecution/court (depending on the legal system)?

Given the confidential nature of the communications between a lawyer and their client, Amnesty International considers that the accused should have a right to the assistance, free of charge, of a qualified interpreter who is independent and undertakes to protect the confidentiality of lawyer-client communications.

 Given the above and likelihood that a person suspected or accused of a criminal offence will need to speak with their counsel in the course of any proceedings in court, it will most often be necessary to have more than one interpreter in a given case, including during courtroom proceedings.

Question 12: Should Member States be required to provide translations of certain clearly defined procedural documents in criminal proceedings? If so, which documents represent the minimum necessary for a fair trial? 

Amnesty International considers that the right to a fair trial without discrimination requires that all procedural documents should be translated in order to ensure that the accused understands the nature of the proceedings and the full case against them and can participate effectively in their defence and advise their counsel.
 

VULNERABLE GROUPS

Question 21: Are persons in the following categories especially vulnerable? If so, what can Member States be required to do to offer them an adequate level of protection in criminal proceedings:

(a) foreign nationals, 

(b) children,

(c) persons suffering from a mental or emotional handicap, in the broadest sense,

(d) the physically handicapped or ill, 

(e) mothers/ fathers of young children

(f) persons who cannot read or write,

(g) refugees and asylum seekers,

(h) alcoholics and drug addicts?

Should any further categories be added to this list?

Amnesty International considers that persons in all of the above categories may be particularly vulnerable in the context of criminal proceedings, be they persons subject to questioning, suspects, detainees, accused persons, victims or witnesses. In addition, Amnesty International considers that the following categories should be added to the list: persons who are ethnic, racial and religious minorities;
 women, including pregnant women and trafficked women;
 persons who are suffering from injuries or requiring medication while deprived of their liberty; gay, lesbian and transgender persons;
 persons who do not understand or speak the language used by the authorities; persons with care responsibilities for a dependent person and elderly persons.

In relation to the protection of such persons, including as victims or witnesses, Amnesty International would urge that the EU Safeguards recommend that states undertake ongoing-training of law enforcement officials and all others involved in the administration of justice in relation to the special needs of such persons. 
 

It is internationally recognised that respect for the all of the following rights would safeguard the protection of all persons suspected of, questioned or detained in relation to or charged with a criminal offence, including persons in such vulnerable groups. These rights include, informing the person of their rights; ensuring their immediate access to and the presence and assistance of counsel; respect for the right to notify or have notified the family or other 3rd person of the fact and place of detention and any transfers;
 ensuring the right to medical examinations, undertaken with consent of the person and the right to medical treatment and access to medication as needed.
 

In addition Amnesty International urges that the EU Safeguards specifically refer to the obligation of all states to ensure that persons who are deprived of their liberty are treated with humanity and respect for the inherent dignity of the human person, and are not subjected to torture or other cruel, inhuman or degrading treatment or punishment.
 

Amnesty International urges that the EU Safeguards recommend the audio visual recording of all questioning
 and the keeping of a custody record on each person deprived of their liberty which is accessible to the detainee and their counsel.

In the case of all persons under the age of 18 (since there is no common standard for the age of majority in EU member states) and persons with mental disabilities, AI considers that the Safeguards should include an obligation to ensure the presence of an appropriate adult as well as a lawyer including during questioning.
 When a person under the age of 18 is arrested or apprehended his or her parents or guardian should to be notified immediately, unless it would be detrimental to the interests of the child, in which case an appropriate adult should be so notified.
 It should also be recalled that the deprivation of liberty of people under the age of 18 shall only be used as a measure of last resort and for the shortest appropriate time.

Unless it is considered in the person’s best interests not to do so, children should be separately detained from adults and females must be detained separately from men. 

In the case of women and girls, states should ensure mixed gender staffing, and that gender sensitive tasks, including searches are only conducted by personnel of the same gender as the person being searched. Searches involving the removal of clothing must be conducted out of sight of male staff. Respect for and provision for the personal hygiene needs of females must also be ensured.
 Female staff should be present during the questioning of all any female.

The EU Safeguards should also expressly require that foreign nationals are informed of their right to contact their Consul or the appropriate organisation (the later particularly in the case of refugees, asylum seekers and stateless persons) and are provided with the facilities needed to do so, without delay. Their needs for a qualified and independent interpreter should be assessed immediately. 

 Question 22: Should police officers, lawyers and/or prison officers be required to make an assessment, and a written note of that assessment, of a suspect/defendant’s potential vulnerability at certain stages of criminal proceedings, together with a note of the steps they have taken if a finding of vulnerability is made? 

Yes.

Amnesty International considers that such assessments should be made during the first contact with the person by a law enforcement official and at the outset of any deprivation of liberty. Such assessments should be reviewed thereafter, throughout the course of any deprivation of liberty and criminal proceedings. The initial assessment made and steps taken should be noted in the custody record of the person and the record of any court proceedings, both of which should be available to the person concerned and their counsel.

Question 23: If police officers, lawyers and/or prison officers are to be required to make an assessment of a suspect/defendant’s potential vulnerability at certain stages of criminal proceedings, should there be an obligation to follow up the assessment with appropriate action?

Yes. It is implicit that making some of these assessments will require training, and that the assessment of a person who is not a professional in the particular area is not a substitute for an assessment of an expert made by a suitably qualified professional.

CONSULAR ASSISTANCE

Questions 25-27

Question 25: Should Member States be required to ensure that there is an official with responsibility for looking after the rights of suspects and defendants in criminal proceedings in the Host state, including acting as a liaison person with their families and lawyers?

Yes, see below.

Question 26: Should Member States be required to ensure that their police authorities comply with the Vienna Convention on Consular Relations by ensuring that police officers receive appropriate training?

Yes, see below.

Question 27: Should there be any sanction for failing to comply with the VCCR? If so, what should this be?

Amnesty International considers the right of a foreign national or stateless person to contact their Consular representative or an appropriate organisation without delay to be an important mechanism in ensuring respect for and protection of a range of human rights. Among others, it is considered to be “…among the minimum guarantees essential to providing foreign nationals the opportunity to adequately prepare their defence and receive a fair trial” 
  

Respect for this right will require that contact details of the relevant persons for every state and relevant organisations is available in each of the police stations throughout all of the EU member states.

In addition, all police officers in each of the EU member states must be informed of this right and of their duty to ensure that it is respected and protected.

Amnesty International considers that each EU member state should ensure that there is an experienced and appropriately trained official with responsibility for monitoring and taking measures to ensure the respect for the rights of suspects and accused persons from their state in each of the other EU member states. The Consular official should inform the person of their rights
 and, upon request of the individual, assist their national in accessing and defending their rights.
 Such a person should, upon request of the individual concerned, facilitate communication between the individual and their family, assist in identification of qualified and independent interpreters and translators and provide other information, including the names, qualifications and expertise of lawyers and/or doctors who speak the language of the suspect or accused person. They can assist the suspect or accused in the obtaining of evidence in their country of origin and should ensure the adequacy of their conditions of detention.

Consistent with the judgment of the International Court of Justice in the La Grand Case (Germany v. United States of America)
 and Advisory Opinion OC -16/99 of the Inter-American Court of Human Rights, Amnesty International considers that a failure to inform a person of their right to consular assistance and respect and ensure that right amounts to a violation of the right to a fair trial.

Redress for the failure to respect the right of foreign nationals and stateless persons to consular assistance or the assistance of appropriate organisations in individual cases must be available to an individual at the national level. At the international level recourse for the individual is available through the European Court of Human Rights, as well as through the Human Rights Committee in those countries which have ratified the Optional Protocol to the ICCPR. A State contesting the failure to afford this right to its nationals may seek redress before the International Court of Justice, among others.  

Amnesty International would welcome the mandating of a mechanism within the EU to monitor and evaluate the respect in law and practice in each EU member state of all of the rights to fair trial, including the right of foreign nationals to consular assistance or assistance of an appropriate organisation. 

In light of information about consistent failures to ensure and respect the right to consular assistance or the assistance of the appropriate organisation in a member state, the EU could offer technical assistance aimed at ensuring respect of this right. 

Consideration might be given to the appropriateness and feasibility that the application of instruments based on mutual recognition could be suspended until the Member State was able to demonstrate that the right was being consistently ensured. However, Amnesty International considers that a decision-making mechanism would need to be created and any such measures would need to be consistently applied throughout all EU member states.
LETTER of RIGHTS

Question 28: Is a common EU wide Letter of Rights feasible? If so, what should it contain?

Every person suspected or accused of criminal conduct whether or not deprived of their liberty has a right to be informed of their rights.

Amnesty International considers that the provision of a written document outlining some of these rights is one manner to ensure respect of the right to notification on one’s rights. It is clear however, that such written notification would not be sufficient for all persons, including people under the age of 18, people with mental disabilities or people who are visually impaired or who cannot read.

Amnesty International considers that it would be feasible to create a letter of rights that would be applicable in all EU member states. The organisation considers that the “letter of rights”, available in all  languages used in all of the EU member states and other relevant languages should contain not only a list of rights but also the manner in which a person may access or avail themselves of each of the rights in the particular jurisdiction.

Such a letter could be given to a person on their first contact with a law enforcement official, or as soon thereafter as practically possible, including upon arrival at the police station, and the person should be reminded of or informed of their rights prior to questioning.  

Such a “letter” could be available on line in all police stations, on CD-ROM and on audio and videotape for those persons who cannot read, in all relevant languages.  

Amnesty International considers that such a letter should contain notice of the following rights

The right to counsel, including 

· the right to counsel of choice or appointed counsel, and free assistance of counsel in the event of insufficient resources to pay

· the right to confidential communications with counsel

· the right to presence of counsel during questioning


The right to silence during questioning


The right to be informed of the reasons for arrest and of any charges 


The right to be presumed innocent


The right to notify or have notified a family member or appropriate 3rd person, 


For persons under 18 years of age and persons with mental disabilities the right to have an 
appropriate adult as well as a lawyer present during questioning


The right to a medical examination, upon request, officials and treatment if necessary, both 
free of charge and outside the hearing of law enforcement officials


The right to a qualified and independent interpreter, free of charge 


The right of foreign nationals to contact their Consul or other appropriate organization


The right to be brought promptly before a judicial authority


The right to challenge the legality of detention before a court


The right to be treated with humanity and respect for the inherent dignity of the human 
person 


The right to complain about one’s conditions or treatment and information about where 
and 
how such complaints should be lodged


Information about the custody record and the right to access to it.

 Question 29: When should the Letter of Rights be given to the suspect?

Where, for reasons of languages spoken or understood or read by the individual, it is not possible to inform the person of their rights on the first encounter with law enforcement officials, then the “letter” of rights should be provided immediately upon arrival at the police station. The person should be informed of their rights (again) prior to questioning.

Question 30: Should the defendant be required to sign a receipt as evidence that he has been given the Letter of Rights? 

A person may be requested to sign the custody record acknowledging that they have been informed of their rights, and any refusal to sign such a notice should be noted in the custody record.  


Question 31: What would be the legal consequences, if any, of failing to give the suspect the Letter of Rights?

The failure to notify a person of their rights is a breach of the person’s rights, which may colour the fairness of any proceedings against them, for which there should be effective remedies available at national law. In the event of a failure to redress such a breach, recourse may be had to international mechanisms including the European Court of Human Rights and for individuals in states which have ratified the Optional Protocol to the ICCPR, to the Human Rights Committee.

Where it is the only means by which a person as informed of their rights, the failure to provide a person with a “letter of rights” would be material.

Amnesty International would welcome the mandating of a mechanism within the EU to monitor and evaluate the respect in law and practice in all EU member states of all of the rights to fair trial, including the right to be informed of one’s rights. The organisation considers that the results of such monitoring and evaluation should be publicly available.

In light of information about consistent failures to ensure that all persons suspected or charged in connection with criminal matters are informed of their rights, technical assistance could be offered by the EU to assist in ensuring the respect of this and other fair trial rights. 

Consideration might also be given to the appropriateness and feasibility that the application of instruments based on mutual recognition could be suspended until the Member State was able to demonstrate that the right(s) was (were) being consistently ensured. However, Amnesty International considers that a decision-making mechanism would need to be identified and mandated; that criteria for sanctions would need to be specified and that any such measures would need to be consistently applied throughout all EU member states.

Questions 32-35 :  Compliance and Monitoring 
Question 32 : Is evaluation of compliance with common minimum standards an essential component of mutual trust and consequently of mutual recognition ? 

Amnesty International considers that evaluation of compliance is an essential component of mutual trust. 

Amnesty International would welcome the specific mandating of a mechanism within the EU which would automatically, systematically and consistently monitor, evaluate and periodically report publicly on the respect in law and practice in each of the EU member states of all of the rights to fair trial, including the right to legal assistance. The EU could offer technical assistance to examine any shortcomings of a legal or procedural nature and, where appropriate, offer such assistance as may be necessary to ensure respect for ‘fair trial’ rights. Consideration might also be given to the appropriateness and feasibility that the application of instruments based on mutual recognition could be suspended until the Member State was able to demonstrate that the right(s) was (were) being consistently ensured.

As mentioned in its answer to Question 1, above, a common sense of Justice throughout the European Union has not yet materialised given the great disparities between domestic systems and Member States' differing methods of implementation of their human rights obligations under the ECHR  and ICCPR . Of particular interest in this context is the abundant jurisprudence of the European Court of Human Rights which shows persistant violations of Member States' « fair trial » obligations 
. Despite the fact that the Committee on Citizens’ Freedoms and Rights, Justice and Home Affairs of the  European Parliament has regularly denounced these breaches of the ECHR, there is no appropriate legal and/or political remedy at EU level. 

As it has been pointed out by the experts of the Working Group X of the European Convention for the future of Europe, one of the most serious problems hampering the development of the Union’s policies in the area of judicial cooperation is insufficient implementation : Union law has often remained "virtual law": most conventions have not been ratified by all Member States and framework decisions not transposed or incompletely transposed in national law. Amnesty International believes that this lack of effective implementation is an obstruction to the harmonisation process, and thus to the principle of mutual recognition.

Within this context, it is worth mentioning that a safeguard clause on Justice and Home Affairs has been included  in each accession treaty for cases where in a new Member State there are serious shortcomings or an imminent risk thereof regarding the transpositions, implementation or application of the acquis on mutual recognition in civil or criminal matters. Unless an apropriate monitoring system is set up which includes all the Member States, there will be de facto a discrimination between old and new member States  because only the latter will be subjected to this type of monitoring. 

Amnesty International believes that this two-tier system is unacceptable and that, with actual enlargement now imminent, it is vital for old members to start taking their responsibility seriously if they want the new members to keep up their efforts. Amnesty International considers that the competence of the European Union has been further extended by the entry into force of the Nice treaty in February 2003. While under the Amsterdam Treaty, Article 7 TEU only enabled the Council to react to a "serious and persistent breach" of human rights obligations,  the Council is now empowered to determine whether there is "a clear risk of serious breach" of the Union’s basic principles and to make "appropriate recommendations". Such a preventative system implicitly relies on the possibility to monitor and assess human rights situations within Member States. Within this context Amnesty International believes that the newly appointed network of experts on fundamental rights comissioned by the DG JHA could play a key role. This mechanism of "peer review" reports should be supplied to the European Parliament and to national parliaments, which should be kept informed of all relevant developments. In order to enhance civil society’scrutiny, Amnesty International believes that these reports should also be widely accessible and available to the public. 
Question 33 : Necessary  information needed in order to make an effective assessment of compliance with any agreed common minimum standards of procedural safeguards 

In order to be efficient, the monitoring system must include a regular, public and impartial evaluation of how common minimum standards of procedural safeguards are implemented at Member States level.  The assessment must include both developments in national legislation as well as the case law of the national courts, and impartial and reliable information about actual practice. The criteria used by the monitoring authority must be clear and public and should be systematically applied throughout the European Union in order to avoid discrepencies between assessment schemes.

Question 34 : Is recording police interviews a desirable tool for efficient monitoring ? What other tools would be effective ?

Amnesty International recommends the video and sound recording of police interviews, amongst other things, as a safeguard against ill-treatment. However, AI wonders about the practicalities of using such recordings within the context of an EU wide monitoring mechanism and notes that their use may implications on the presumption of innonence, privacy and data protection. 

Question 35 : Sanctions for a level of provision found to fall below commonly agreed minimum standards 

Cf. Above Question 8, 27 and 31.







� COM (1998) 459 final.


� The regular reports on enlargement issued by the European Commission in October 2002 stress serious weaknesses in the judicial systems of the candidate countries such as corruption, the length of the judicial process, and difficulties in getting access to legal assistance. � HYPERLINK http://europa.eu.int/comm/enlargement/report2002/report ��http://europa.eu.int/comm/enlargement/report2002/report�2002


� Final Report of working group X, CONV 426/02, 2 December 2002. 


� See also the pragmatic approach of the European Commission in its Communication on the legal nature of the Charter of Fundamental Rights of the EU, COM (2000) 644, 11 October 2000. “[…] It is reasonable to assume that the Charter will produce all its effects, legal and others, whatever its nature. As the Commission said in the European Parliament on 3 October 2000, it is clear that it would be difficult for the Council and the commission, who are to proclaim it solemnly, to ignore in the future, in their legislative function, an instrument prepared at the request of the European Council by the full range of sources of national and European legitimacy acting in concert. […] It can reasonably be expected that the Charter will become mandatory through the Courts’ interpretation of it as belonging to the general principles of Community law.” (§10).


� Article 6(3)(c) of the European Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention of Human Rights); Article 14(3)(d) of the International Covenant on Civil and Political Rights  (ICCPR). Amnesty International notes that all current member states and accession states of the European Union are parties to both of these treaties.  See Article 55(2) of the Rome Statute of the International Criminal Court. 


� Human Rights Committee General Comment 13, para 8; Deweer v. Belgium, Judgment of the European Court of Human Rights, 27 February 1980, para 44 and 46.





� Article 55(2)(c) and (d) of the Rome Statute of the International Criminal Court. The provisions of Article 55 of the Rome Statute represent the most recent and comprehensive enumeration agreed by the international community of the rights of a person during a criminal investigation. At present, all member states of the European Union are parties to the Rome Statute, and all but two of the accession countries are parties. Article 55(2)(c) and (d) require that where there are grounds to believe that a person has committed a crime within the jurisdiction of the International Criminal Court, and that person is about to be questioned, they shall be informed of their rights before being questioned, including their right to legal assistance and to the presence of counsel during questioning.  See also 12th General  Report of the European Committee for the Prevention of Torture and Other Inhuman or Degrading Treatment or Punishment, (CPT),  CPT/Inf(2002)15, at para 41.


While the right to the assistance of counsel at the initial stages of the police interrogation is not explicitly set out in the European Convention on Human Rights, the European Court of Human Rights has held that Article 6 of the Convention will normally require that a suspect be allowed to benefit from the assistance of a lawyer, though this may be subject to restriction for good cause. John Murray v. United Kingdom, 8 February 1996; Dikme v Turkey, 11 July 2000; Averill v United Kingdom, 6 June 2000; Ocalan v Turkey, 12 March 2003; Brennan v. United Kingdom, 16 October 2001. Principle 18(3) of the UN Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment states that: the right of a detained or imprisoned person to be visited by and to communicate and consult, without delay or censorship and in full confidentiality, with their counsel may not be suspended or restricted “save in exceptional circumstances, to be specified by law or lawful regulations, when it is considered indispensable by a judicial or other authority in order to maintain security and good order.” The European Court has examined restrictions on the right to counsel during interrogation, in the light of the entirety of the proceedings, focussing on whether the fairness of the trial was likely to be seriously prejudiced by such a restriction. Brennan v United Kingdom, 16 October 2001.  


� 12th General Report of the European Committee for the Prevention of Torture and Other Inhuman or Degrading Treatment or Punishment, (CPT), CPT/Inf (2002)15, at para 41. It should be noted that the CPT calls for access to confidential communications with a lawyer from the very outset of custody and during any questioning. The CPT considers that the right should apply to not only those who are “criminal suspects but also to anyone who is under a legal obligation to attend - and stay at - a police establishment, e.g. as a ‘witness’.” For a collection of CPT recommendations, See, Combating torture in Europe, Rod Morgan and Malcolm Evans, Council of Europe Publishing, September 2001; in particular, on this issue see Chapter 4, page 75 et seq. Amnesty International’s 12- Point Program for the Prevention of Torture by Agents of the State, Point 2, available on the organization’s web-site: www.amnesty.org.


� John Murray v. United Kingdom, supra.


� See, Judgements of the European Court of Human Rights in the cases of  Imbrioscia v Switzerland, 24 November 1993, Daud v. Portugal, 21 April 1998, at para 38, Lagerblom v Sweden, 14 January, 2003, at para 56.


� Rule 21 of the Rules of Procedure and Evidence of the International Criminal Court.


� See Judgments of the European Court in the cases of Biba v. Greece 26 September 2000, at para 29, (available only in French); Perks and Others v. the United Kingdom, 12 October 1999, at para 76.





�  See Judgment of the European Court of Human Rights in the case of Lagerblom v. Sweden, 14 January 2003, at para 49.


�  According to the UN High Commissioner for Human Rights’ treaty body data base, available on the world wide web, the following EU member states and accession countries currently have outstanding reports overdue to the Human Rights Committee: Austria; Cyprus, France; Greece; Italy; Malta; Slovenia and Spain. According to the same source, the following EU member states and accession countries currently have outstanding reports overdue to the Committee on the Rights of the Child: Cyprus; Estonia; France; Greece; Hungary; Ireland; Latvia; Lithuania; Malta; Portugal ; Slovakia and Spain.


� Paragraph 50 of the Explanatory Report to the European Convention on the Suppression of Terrorism specifies that Article 5 of the treaty clarifies that one of the exceptions to the obligation to extradite contemplated by the words “for other reasons” in Article 5 includes situations where the person to be extradited would be deprived of the rights of defence in the requesting State. The Explanatory Report to the amending Protocol to this  Convention, contains similar provisions highlighting that the exceptions to the obligation to extradite set out  in Article 5 of the Protocol are not exhaustive and encompass a state’s refusal to extradite where there is a risk that if extradited, the person would be deprived of rights of defence in the receiving state paragraphs 32 and 63-67. It should be noted that the Protocol amending the European Convention on the Suppression of Terrorism will be opened for signature on 15 May 2003. See also Guideline XIII(3) of the Council of Europe’s Guidelines on Human Rights and the Fight against Terrorism, which provides that a state must consider the well-foundedness (sic) of an allegation that a person has or risks suffering a flagrant denial of justice in the requesting state before deciding whether to grant a request for extradition. 


� See, Recommendation 1598(2003) of the Parliamentary Assembly of the Council of Europe, at para 5 in which the Assembly “takes the view that official recognition of [sign] languages will help deaf people become integrated into society and gain access to justice…” 
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� Article 55(1)(c) of the Rome Statute of the International Criminal Court expressly sets out this right. 


� Rule 35 of the Standard Minimum Rules for the Treatment of Prisoners.


� Article 6(3)(e) of the European Convention and Article 14(3)(f) of the ICCPR. 


� Articles 56(2)(c) and 67(1)(f) and Article 100 of the Rome Statute, Rule 42 of the Rules of Procedure and Evidence of the International Criminal Court;  Cuscani v. United Kingdom, Judgment of the European Court of Human Rights, 24 September 2002, at para 38.


� See, Rule 42 of the Rules of Procedure and Evidence of the International Criminal Court.


 


� Luedicke,Belkacem and Koç , Judgment of the European Court of Human Rights, 28 November 1978; Lagerblom v. Sweden, Judgment of the European Court of Human Rights, 14 January 2003, at para 61 “the right guaranteed under Article 6(3)(e)…. extends to all those documents or statements in the criminal proceedings which it is necessary for the accused to understand or have rendered into the court’s language in order to have the benefit of a fair trial.”





� Based on its research, Amnesty International is concerned that members of ethnic, racial, religious and national minorities are particularly vulnerable in encounters with law enforcement officials and within the criminal justice system. See, among AI publications, Racism and the Administration of  Justice, AI Index: ACT 40/020/2001; Concerns In Europe, January-June 2002, AI Index: EUR/01/007/2002.


� See among other Amnesty International publications, Broken Bodies, Shattered Minds, AI Index: ACT 40/001/2001.


� See among other Amnesty International publications, Crimes of Hate, Conspiracy of Silence: Torture and ill-treatment based on sexual identity, AI Index: ACT 40/016/2001.


� The organisation commends provisions of the Rome Statute including Article  36 (8) which request that in the selection of judges, there be a fair representation of male and female judges, and of  the need to nominate judges with expertise on issues including but not limited to violence against women and children; Article 42 (9) requiring the prosecutor to appoint advisers with legal expertise on specific issues including but not limited to sexual and gender violence and violence against children; and Article 68 relating to the protection of victims and witnesses. See also, the Rules of Procedure and Evidence of the International Criminal Court.





� Principles 16 and 15 of the Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment; Rule 92 of the European Prison Rules;  12th General Report of the CPT, CPT/Inf (2002)15 at para 43.


� Principle 24 of the Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment; Article 6 of the Code of Conduct for Law Enforcement Officials which provides that “Law enforcement officials shall ensure the full protection of the health of persons in their custody and, in particular shall take immediate action to secure medical attention whenever required.”  Rules 22 and 24 of  the Standard Minimum Rules for the Treatment of Prisoners and Rules 26 of the European Prison Rules. In the 12th General Report of the CPT, CPT/Inf (2002)15 at para 42, the CPT notes its recommendation that a doctor should be called without delay, if a person requests a medical examination and recommends that all such examinations should be held out of the hearing of law enforcement officials, and unless the doctor requests otherwise, out of sight of law enforcement officials.


� Articles 1, 3 and 4 of the Charter of Fundamental Rights of the European Union; Articles 10 and 7 of the ICCPR; Article 3 of the European Convention on Human Rights. 


� This is also recommended by the CPT in its 12th General Report, CPT/Inf (2002)15, at para. 36.


�  Articles 10(2) and (3) of the Declaration on the Protection of All Persons from Enforced Disappearance, Rule 7 of the Standard Minimum Rules for the Treatment of Prisoners. See 2nd General Report of the CPT, CPT/Inf (92)(3) at para. 40.


� 9th General Report of the CPT, CPT/Inf(99)12, at para 23. 


� Article 9(4) of the Convention on the Rights of the Child; Rule 10.1 of the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules). 


� Article 37(b) of the Convention on the Rights of the Child.


� 10th General Report of the CPT, CPT/Inf (2000)13; Human Rights Committee General Comment 16, at para 8. 


� The Inter-American Court in its Advisory Opinion OC 16/99, at paras 122-124; see also para 87 in which the court stated that the right to consular communication to which Article 36 of the Vienna Convention on  Consular Relations pertains, “...does indeed concern the protection of the rights of the national of the sending state and may be of benefit to him.”. 


� Advisory Opinion -16/99 of the Inter-American Court of Human Rights, at para 105.


� See Advisory Opinion OC-16/99 of the Inter-American Court of Human Rights, at para 80. 


� See Advisory Opinion OC-16/99 of the Inter-American Court of Human Rights at para 86.


� Judgment of the International Court of Justice of 27 June 2001. 


� Rule 35 of the Standard Minimum Rules for the Treatment of Prisoners.


� See ECHR decisions on breach of article 5§4 : Lanz vs Austria, req. n° 24430/94, 31 January 2002; Delbec vs France, 18 June 2002; Malgahaes Pereira vs Portugal (req. n° 44872/98) 26 February 2002. Article 6: Right to a fair trial: Agoudimos and Cefallonian Sky Shipping Co vs Greece, req. 38703/97, 28 June 2001; Access to Court: Tricard vs France, 10 July 2001, req. n° 40472/98; right to an independent tribunal : Wilkinson and Allen vs UK , 6 February 2001, req. n° 31145/96.
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