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Amnesty International response to the European Commission Communication on Article 7 of the 

Treaty on European Union

Respect for and promotion of the values on which the Union is based
Amnesty International welcomes the Commission Communication on the application of Article 7 TEU in October 2003 as a first step towards acceptance of a key element in Article 7 TEU, that of adequate monitoring of the situation regarding fundamental rights in the EU in order to recognise risks and actual breaches of fundamental rights as they arise within the EU.  

Article 7 TEU allows the EU to take action to suspend the membership rights of a Member State where that State is in serious and persistent breach or there is a clear risk of such breach of the common values contained in Article 6 TEU.  However, Amnesty International says the Commission Communication fails to recognise the real possibility of such a situation occurring in the EU and therefore devalues its commitment to effective monitoring. 

Amnesty International's response to the Commission Communication has been sent to the Commission, Council and European Parliament.

Human Rights in Europe                      

EU compliance and accountability

Amnesty International Response to the European Commission Communication on Article 7 TEURespect for and promotion of the values on which the Union is based

Background

Amnesty International has long been calling for the establishment of effective monitoring and correction mechanisms to ensure that full respect for fundamental rights exists in practice equally across the Member States of the European Union.  Respect for fundamental rights within the European Union is often declaratory rather than effective.  Within the context of a Europe of “common values” shared by the Member States of the European Union, numerous judgments against Member States for breaches of human rights are found in the case law of the European Court of Human Rights every year.  While the Strasbourg Court is clearly an appropriate forum for individual cases to be addressed, the potential for serious and persistent breach of fundamental rights cannot be ruled out within the borders of the EU and an effective monitoring mechanism and tools for prevention need to be developed.  Amnesty International has questioned the practical relevance of Article 7 TEU as a mechanism to protect against serious breaches of fundamental rights and the common values of the Union as the procedures for instigating its use have never been started in practice.  AI has also stressed the importance of the Commission’s role as “guardian of the treaties” with respect to fundamental rights.  AI therefore welcomes the Commission’s Communication on Article 7 TEU as a first step to establishing the relevance of Article 7 TEU to monitor and address breaches of fundamental rights in the Union.

While the commitment to monitoring is laudable, AI is, however, concerned by the conclusion that:

'The Commission is convinced that in this Union of values it will not be necessary to apply penalties to Article 7 of the Union Treaty and Article 309 of the EC Treaty.'

This indicates an unacceptable degree of complacency as to the state of fundamental rights and ‘common values’ in Europe.  If monitoring is to be effective it should be undertaken with an open mind if a clear risk of a serious breach is ever to be identified.   

AI regrets that the opportunity was not taken in the Commission Communication to explore the various possible forms of correction that may be available to the Council under Article 7.3.   A monitoring mechanism that cannot foresee the possibility of serious flaws in Member States’ practice relating to fundamental rights and which, should such flaws be detected, produces no consequence, is hollow.  

The Commission Communication puts forward a number of operational suggestions for possible monitoring under Article 7 TEU.  This paper seeks to expand on those suggestions and develop recommendations for effective and transparent surveillance of the respect for fundamental rights in the EU, along with suggestions for prevention and cure where risks are identified.

The role of the European network of independent experts on human rights

The establishment of the European network of independent experts on human rights provided an important step forward in the recognition that the respect for human rights within the EU cannot simply be taken for granted.   The mandate of the network, however, and its lack of legal base restrict the impact that the network’s work could have on the practical respect for human rights within the EU.  AI supports the suggestion in the Commission’s Communication to provide an appropriate legal basis to the network in order to ensure it’s permanent status.  The nature and composition of the network and its remit, however, need careful thought before such permanent status is accorded. 

The fact that the network is independent of both the Commission and Parliament is crucial to the value of its work.  This independence must be preserved if the network’s report is to maintain its credibility as an objective analysis of the respect for fundamental rights in Member States.  The current composition of the network is predominantly academic.  The first report of the network was compiled in a very short time with little consultation being possible.  Within that context it is a useful and comprehensive document.  If, however, the network is to reflect the reality of respect for fundamental rights within the EU, more attention must be given to the sources of information on rights compliance and on actual abuses within Member States.  The credibility of reports from the network will depend very much on the development of consultation structures within Member States, both through contacts with civil society and through consultation with relevant practitioners’ organisations in order to identify genuine problems encountered in practice in Member States.  The profile of the network should be raised on a national level to allow interested organisations to provide relevant information to their national experts.  In this way, the experts’ reports may be more comprehensive and their practical value, in terms of providing a resource for national and European NGO’s concerned with issues of fundamental rights would be vastly improved.  One possible way of raising the profile of the network on a national level would be through the organisation of a hearing for NGO’s at national as well as at EU level.

The establishment of contact points in the Member States

AI welcomes, in principle, the Commission’s suggestion for establishing contact points in Member States which would operate as a network with the Commission and EP in relation to situations which may be caught by Article 7.  The suggestion that such contact points would provide a degree of support to the network of independent experts, however, must be viewed with a degree of caution in order to ensure the independence of the experts’ work.  Support, for example by way of providing the details of relevant national organisations or legislation on request by a national expert would clearly assist in the experts’ work.  Such contact points, however, should in no way be seen to influence the choice of focus or the angle of a national experts’ report as this would prejudice the apparent independence of the network as a whole and the value of their reports.

Prevention and peer review

The most important element of the Article 7 TEU  mechanism should be that of prevention, a key element of which is the correction of actual abuses.  Liaison with national contact points in a Member State where a risk of serious breach or the actual existence of breaches becomes apparent could be a very useful tool in preventing a serious breach from occurring.  Such liaison could, where appropriate, take the form of practical assistance from national experts in other Member States or Commission experts in order to remedy a problem in a particular Member State where that Member State requests such assistance. The possibility of practical intervention where requested by a Member State encountering difficulties in meeting standards or in maintaining those standards should be explored more thoroughly by the Commission in this context. 

There may also be an opportunity for peer review of standards and performance so that analysis of compliance with “common values” is made by relevant experts from other Member States.  Such peer review could first be established in the sensitive area of justice - for example, peer review by judges and prosecutors could be used to establish and maintain EU wide standards in core justice principles such as the presumption of innocence or the length of criminal proceedings.  It could then be extended to address the wider range of economic, social and cultural rights outlined in the EU Charter of fundamental rights.  In this way, the reality of the common values and principles upon which the Union is founded can be assessed by those experts best suited to compare approaches and understand the practical difficulties.

Contacts with the Council of Europe

The Commission’s proposal to establish contact points between the Council of Europe’s Commissioner for Human Rights and the Community Institutions is welcome, particularly in the light of the draft EU constitution and the proposed EU accession to the ECHR.  Coordination with the Council of Europe in relation to the respect for fundamental rights in the EU is crucial as the EU’s sphere of influence extends into areas which the Council of Europe also works on.  Dialogue between a number of EU and Council of Europe interlocutors (such as, for example the ECJ and the ECtHR, the European Monitoring Centre on Racism and Xenophobia and the Committee of Ministers, Eurojust, Europol and the CPT) is crucial to ensure effective protection of rights with minimal duplication.  Through such dialogue, the danger of establishing two parallel and competing fundamental rights protection systems within Europe should be avoided and developments on EU and Council of Europe level can work to mutually strengthen the respect for fundamental rights in Europe.

Regular dialogue with NGO's in the field of fundamental rights in the the EU

The Commission’s recognition of the important role of civil society both in protecting and in promoting fundamental rights is welcome.  This key source of information on breaches of fundamental rights and expertise as to possible solutions and best practices in the EU must be harnessed as part of a comprehensive approach to monitoring the respect of fundamental rights in Member States. In addition to NGO’s submitting information and recommendations to the network of independent experts, the consultation process would be enhanced if an opportunity were created on a regular basis to engage the relevant parties in substantive debate on this whole complex.  A parallel to the annual “Human Rights Forum” dealing with human rights in third countries comes to mind.

In order to enter into a fruitful dialogue with NGO’s the EU must be prepared to take criticisms of Member States or of EU developments seriously.  NGO reports which reveal human rights breaches in particular Member States or point out serious issues relating to fundamental rights which need to be addressed through legislation must be recognised if the EU is to put its commitment to the protection of rights into practice.  Where a Member State fails to respond to allegations of breaches, the EU must take collective responsibility to address the allegations if the common values and principles enshrined in Article 6 TEU are to be made real.

Action in the face of a clear risk of serious breach of fundamental rights

A key element in any study of the Article 7 TEU mechanism is the opportunity for the EU to act to prevent a breach where a clear risk is identified or the existence of a serious breach is determined.  The suggestion of establishing a list of 'independent persons' who could be consulted quickly if need be under Art. 7.1 to help provide a full and objective picture of the situation in a Member State where it appears that there is a clear risk of a serious breach of fundamental rights is useful, but the question of what is to be done with such a picture of the situation once established must be addressed as well.  

The possibility for penalties under Article 7 should not be ruled out per se although the nature of possible penalties requires serious consideration.  AI would welcome the exploration of the scope for corrective and remedial measures as alternatives to penalties, in particular, the provision of technical assistance to Member States that are failing to meet commonly held standards of respect for fundamental rights.  Consideration should be given to the appropriateness and feasibility of suspending the application of instruments based on mutual recognition until the Member State was able to demonstrate that the right(s) was (were) being consistently ensured.  In practice, this may require the establishment of a mandated independent decision making mechanism with standard criteria for the application of sanctions.  This may be possible through a modification of the mandate of the Network of independent experts on human rights to allow them to make public recommendations on sanctions for Member States where appropriate.

Conclusion

Amnesty International welcomes the Commission’s acceptance of and intention to exercise its new powers in monitoring fundamental rights in the Union and the identification of potential risks to fundamental rights through the Communication on Article 7 TEU.  The clear acceptance in the Communication that the concept of "clear risk" places an obligation on the institutions to maintain constant surveillance and that systematic occurrence of individual breaches could provide an argument for applying Article 7 is helpful in clarifying the potential impact of Article 7 as a tool for guaranteeing rights in the EU.  

Operational elements of Article 7, however, need to be explored more fully, in particular the nature and mandate of the network of independent experts on human rights and the practical possibilities for reacting in the face of a serious breach or clear risk of such a breach of fundamental rights.  It is the operational use of Article 7 as a monitoring mechanism to correct and prevent serious breaches of fundamental rights within the borders of the EU that will provide the test of its efficacy.  If Article 7 is to be useful, it must be used.

Amnesty International hopes that an appropriate response to the Communication will be forthcoming from the Council.  In an enlarged EU, it is no longer acceptable for the Council to ignore the potential for breach of fundamental rights and principles within the EU and to fail to accept the collective responsibility of Member States to uphold and ensure the common values enshrined in Article 6 TEU.

Amnesty International

1st December 2003.
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