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12 September 2002

Amnesty International's concerns regarding the discussion paper issued by the Danish Presidency concerning recognition rates on Convention refugees and persons in need of protection 

in Member States and (the road towards) a common understanding of international protection,

To be discussed at the informal JHA meeting, Copenhagen 13-14 September 2002

1. Amnesty International is highly concerned by political initiatives aiming at postponing the harmonisation of subsidiary forms of protection
.

Amnesty International takes the opportunity of the current discussions to recall the need to adopt a single comprehensive instrument that would harmonise all forms of international protection i.e. the refugee status granted under the Geneva Convention and subsidiary forms of protection. 

Amnesty International recommends to follow the conclusions of the opinion of the legal service of the Council of the European Union which clearly states that article 63, para 1, 2 and 3 provides an adequate legal basis to include subsidiary forms of protection within the scope of the directive on the refugee definition
.

The fundamental aims of the harmonisation process is to ensure that a minimum level of protection is available in all Members States. Therefore, the adoption of a single instrument is the only way to reduce disparities between Member States' legislation and practice since the refugee definition and subsidiary protection are closely interconnected. Further differentiation of those two status through separate texts would, on the contrary, lead to further entrenchment of diverging standards amongst Member States. The legal approximation of those two forms of protection under a single directive shall prevent effectively the secondary movements of asylum seekers.

Finally, another fundamental argument for supporting the inclusion of subsidiary protection into the directive on refugee definition concerns the residual nature of this form of protection to the 1951 Convention. A single instrument serves to clarify the linkage between the two status and ensure the legal primacy of the 1951 Convention over subsidiary forms of protection. Indeed, the current version rightly strengthens the integrity of the Geneva Convention referred to as “the cornerstone of the international legal regime for the protection of refugees”, whereas subsidiary protection is identified as an additional tool. The proposal of directive presented by the European Commission in September 2001 is therefore in line with the commitments undertaken by Head of States and Government at the 1999 Tampere European Council whereby they agreed that the common asylum system should be based on a "full and inclusive application of the Geneva Convention".
2. Amnesty International recalls the need to include non-state actors of persecution in the scope of the EU directive on minimum standards for the qualification and status as refugees or persons who otherwise are in need of international protection.

Amnesty International considers that a restrictive interpretation is clearly in contradiction with the wording of Article 1A of the Geneva Convention, which does not refer to the author but rather to the grounds of such persecution. According to UNHCR "the essential element for the extension of international protection against persecution is the absence of national protection, irrespective of whether this absence can be attributed to an affirmative intention to harm on the part of the State. A situation in which the State is incapable of providing national protection against persecution by non-government agents clearly renders the individual unable to avail himself of the protection of his country of origin"
. 

Amnesty International therefore opposes refoulement of persons at risk of abuses by political armed groups when such abuses mirror those that Amnesty would oppose if perpetrated by governments. Amnesty's position on non-refoulement extends to all non-state actors (including private individuals) in any country as long as the authorities in the State concerned are complicit, condone, acquiesce or fail to exercise due diligence or are negligent in their effort to prevent or redress the abuse.

Finally, it must be reminded that to exclude non-State actors of persecution would contravene the latest developments in Austria, France and Germany, three Member States who have been historically opposed to grant refugee status on the basis of the Geneva Convention to victims of non-State actors, but which have moved towards a more liberal approach
. 

3. Amnesty International is also highly concerned by the current negotiations regarding the personal scope of subsidiary protection.

According to a well-established jurisprudence of the European Court of Human Rights, Contracting States shall not expel or return in any other way a person to a country where he may be submitted to torture, inhuman or degrading treatment. The Court's bold interpretation has given rise to an extensive protection for all persons threatened by expulsion, regardless of their status under the Geneva Convention. 

It must be reminded that the non-refoulement principle is also widely reflected into many other international human rights agreements, such as article 3 of the ECHR, article 3 of the UN convention against torture, and is now considered to be part of international customary law. In order to fully comply with their international obligations, the overwhelming majority of Member States have already adapted their national legislation or administrative practice in order to grant protection to persons who have been forced to flee their country for reasons of indiscriminate violence arising from situations such as civil wars, armed conflict or circumstances which have seriously disrupted public order
.

Taking into consideration Member States' best practice, Amnesty International therefore recommends that the common definition should be sufficiently flexible to be adapted to possible developments of international obligations of the States and to the development of the jurisprudence of the European Court of Human Rights.

4. Particular attention should also be paid to the effective implementation of the non-refoulement principle.

Although the ECHR has always made clear that its interpretation does not restrict the right of Contracting States to develop immigration control, the vast majority of Member States have considered that the actual non-refoulement principle implies a right to admission on their territories and therefore grant a specific residence permit. However, few member States, such as Austria, Luxembourg, Belgium, Germany and, to some extent, Spain, have developed toleration policies whereby they only temporarily suspend the deportation of rejected asylum-seekers, without delivering a permit to stay. 

Persons under a toleration "status" are nevertheless considered as illegal aliens and do not have access to basic social rights. Although toleration is considered to be temporary, it appears that these "official clandestines" are left in a limbo for extensive periods of time which may amount to several years
. Violations of the non-refoulement principle may occur since, in certain countries, appeal procedures against deportation orders may foresee very weak procedural safeguards and may not have a suspensive effect. 

Amnesty International considers that leaving individuals in an illegal situation and in material conditions which violate human dignity for periods of months, or even years, amounts to inhuman or degrading treatment. In fact, Supreme Courts of France, Germany and Belgium have already endorsed this interpretation. Without going as far as delivering a permit to stay, these courts have expressly recognised that persons in irregular situations are entitled to minimum health and social services. Underlining that theses principles are inherent to the Rule of Law, these Supreme Courts have held that no human being can be denied minimal dignity even when he or she is an in irregular situation
.

Amnesty International therefore calls on Member States to grant adequate protection when they consider that a person may face a risk of being submitted to torture, or to a inhuman or degrading treatment upon return to his or her country of origin. 

� See Amendments to the draft report on proposal for a Council directive on minimum standards for the qualification and status of third country nationals and stateless persons as refugees or as persons who otherwise need international protection, PE 310.971/52-176.


� Document 10560/2, ASILE 34 JUR 247, 10 July 2002.


� An Overview of protection Issues in Western Europe, Legislative Trends and Positions taken by UNHCR, European Series, September 1995.


� Austria: Federal Administrative Court, 9 October 1997, 95/20/0679; France, Refugee Appeal Board, Bouziani, 06.10.1997, req. n° 301746. Germany, Federal Constitutional Court, judgement of 10.08.2000, n° 2 BvR 260/98, 1353/98, p.7. Following this decision, Germany has recently changed its legislation, which now includes non-State actors of persecution.


� All Member States offer subsidiary protection to victims of indiscriminate violence with the notable exception of France and Denmark who also condition this type of protection on the demonstration of a risk of personal persecution. An ex officio protection was nevertheless granted by Denmark in the case of Sierra Leone or Somalia, where the degree of violence is such that everyone can be considered at risk. See  for instance Decisions of the Refuge Appeal Board, 30 April 1991 (1990-21-1521; 1990-21-1645; 1990-21-1665; 1990-21-1666). On exceptional grounds, France has also granted ex officio protection to Haitians, Poles and Lebanese asylum seekers. See D. BOUTEILLET-PAQUET, Subsidiary Protection of Refugees in the EU: complementing the Geneva Convention, Bruylant publishers, 2002.


� See Report of the Federal Commission on Immigration Reform, published 4 July 2001 (Bericht der Unabhängigen Kommission "Zuwanderung" von 04.07.2001. Zuwanderung gestalten Integration fördern"). At the end of October 2000, 266 525 persons had a "toleration status" in Germany. 40% of them had had their one year status renewed more than three times; 31% more than four times.


� France, Conseil constitutionnel, DC 93-325 of 13.08.1993; DC 97-39 of 22.04.1997 and DC 79-109 of 09.01.1980; Belgium Cour d'Arbitrage, 22.04.1998 and the Labour Tribunal of Liège, 2 chamber, 24.10.1997, RG 24.764/96; Germany, Federal Constitutional Court, decision of 24.04.1986 BverfGE 172.
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