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Fundamental rights and the principle of mutual recognition

Amnesty International’s observations on the proposal to include a clause on fundamental rights in the Draft Framework Decision on the application of the principle of mutual recognition to confiscation orders

The principle of mutual recognition, whereby a judicial order issued in one Member State is automatically recognised in another Member State has been deemed the cornerstone of judicial cooperation in criminal matters since the Tampere Council in 1999.  It is a principle founded on the assumption that, as Member States share the common principles outlined in Article 6 TEU, including adherence to the European Convention on Human Rights, the sometimes difficult and lengthy systems of verification on a national level required in international judicial cooperation may be waived in favour of direct recognition of judicial decisions across borders within the EU.  While it is to be hoped that cases of a breach or an alleged breach of the fundamental rights or fundamental legal principles enshrined in Article 6 TEU would be rare in Member States such cases may arise and, when they do, the obligations on Member States contained in Article 6 TEU require that the prevention of such a breach must take precedence over judicial expediency through mutual recognition.

International obligations to protect fundamental rights such as those contained in the ECHR or the ICCPR amongst others are not subsumed by membership of the European Union.  This means that, in case of a grave risk of a breach of human rights, an EU Member State can no more execute an order issued by another EU Member State’s judicial authority than it could if that order had emanated from a third country with a more generally doubtful human rights record.  The principle of mutual recognition relies on mutual trust between Member States.  As such trust exists, there should be no difficulty in stating clearly upon the face of EU level instruments based on mutual recognition that the effect of legal obligations under Article 6 TEU is that where a judicial authority has grounds to believe that execution of an order may be in breach of those fundamental rights and principles, that judicial authority shall not recognise and execute that order forthwith.  Such cases should, in practice, be rare but their possibility should not be discounted.

The European Arrest Warrant was the first and most significant example of EU legislation aimed at putting the principle of mutual recognition into practice.  At the time of its drafting Amnesty International advocated the inclusion of a human rights clause in the text of the Framework Decision.  The final text contains references to fundamental rights in the preamble and, in its Article 1.3 it states that Member States’ obligations under Article 6 TEU will not be affected by the instrument.  However it failed to include a specific ground for refusal within the text of the instrument based on a breach of fundamental rights, and this has in fact led to lengthy debates and difficulties for transposition in a number of Member States (only three Member States have transposed the Framework Decision to date).  This omission may lead to serious delays and difficulties in practice as the European Arrest Warrant starts to be used in national courts and issues of fundamental rights arise.  These difficulties may, in the end, only be resolved by recourse to lengthy litigation leading to resolution of the issues in the European Court of Justice or the European Court of Human Rights.

It is against this background that Amnesty International welcomes the German government’s proposal to include a clause in the draft Framework Decision specifying the consequences of infringement of fundamental rights and principles on the application of the principle of mutual recognition to confiscation orders.  As the note attached to that proposal states, the minimal experience so far of mutual recognition means that ‘it is not possible to give an exhaustive list of possible cases at this point’.

The draft Framework Decision states in draft Article 1.2 that it ‘shall not have the effect of amending the obligation to respect that fundamental rights and fundamental legal principles as enshrined in Article 6 TEU’.  In the operational draft Article 6 on recognition and execution of orders, however, the consequence of that obligation is not reflected as a ground for refusal to recognise or execute an order in the case of a breach of rights and principles contained in Article 6 TEU.  Breach of the fundamental rights and principles contained in Article 6 TEU should be included in the grounds for non-recognition or non-execution provided for in draft Article 7.  Failing that, the text of draft Article 6 must be amended to reflect the consequences of the legal obligations recognised in draft Article 1.2.  Amnesty International would suggest the following text to ensure that the draft Framework Decision is compliant with Member States’ legal obligations:

Article 6.1

“The competent authorities in the executing State shall recognise a confiscation order, which has been transmitted in accordance with Article 4 without further formality, and shall forthwith take all the necessary measures for its execution, unless the competent authorities decide that to do so would be incompatible with the obligation to respect the fundamental rights and fundamental legal principles as enshrined in Article 6 of the Treaty on European Union, or the competent authorities decide to invoke one of the grounds for non-recognition or non-execution provided for in Article 7,  or the competent authorities decide to invoke one of the grounds for postponement of execution provided for in Article 9.”

The inclusion of such a provision would clarify the reality of Member States’ international legal obligations in relation to the principle of mutual recognition and should enhance legal certainty in the application of this instrument.  It is not in the respect of human rights obligations that the efficiency in judicial cooperation in criminal matters will be undermined, it is in the breach.  If mutual recognition is to develop successfully, the respect of human rights and the establishment of common standards in procedural safeguards must be addressed directly as a core part of that development.
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