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12 September 2002

Amnesty International's observations regarding the "Discussion Paper of key elements for a future Repatriation/ Return program on the basis of the Commission Green Paper" 

in relation to returns to Afghanistan

To be discussed at the informal JHA meeting, Copenhagen 13-14 September 2002

Amnesty International notes that a comprehensive asylum and immigration policy is being developed on the basis of the priorities identified at the Laeken and the Seville Summits. Amnesty International acknowledges that fight against illegal immigration and a proper policy on returns are necessary components of a coherent immigration policy. However, any return policy should take into account relevant human rights standards. In that context, Amnesty International takes this opportunity to call attention to potential human rights violations that may occur from early returns to Afghanistan
. 

1. Of particular interest to Amnesty International is the definition of categories of persons that should be covered by a Repatriation/Return Program

The Danish Presidency has identified the following three categories as persons that should be covered by the future repatriation/return program:

· Persons who do not, or who no longer, fulfil the conditions for entry to, presence in, or residence on the territories of the Member States of the European Union. 

· Persons who have obtained residence permit on the basis of a need for protection according to the Geneva Convention and other forms of protection, and who wish to return voluntarily;

· Persons otherwise residing legally and who wish to return voluntarily.

Regarding the return of illegal aliens, Amnesty International calls for governments not to take any deportation measures that could violate the principle of non-refoulement. 

Amnesty International recalls its concerns about the situation in Afghanistan. Insecurity, including ongoing areas of conflict, crime and banditry, factional fighting between warlords, human rights abuses of women, the presence of landmines and unexploded ordnance, and the continued bombing campaign by US-led coalition forces, all present clear dangers to returning refugees. Therefore, Amnesty International calls on Member States to refrain from using forced or coercive measures to return any refugee to Afghanistan. 

Although Amnesty International does not oppose voluntary repatriation by individuals making a free and informed decision to do so, Amnesty International calls for caution. 

The situation in Afghanistan remains fluid and is not conducive either to the promotion of voluntary repatriation or to invoking the "ceased circumstances" provisions of article 1C of the 1951 UN Convention relating to the Status of Refugees (the UN Refugee Convention), which permit the withdrawal of refugee status in limited circumstances. 

Amnesty International is extremely concerned that, even following the conclusion of the Loya Jirga (grand council), the fluidity of the situation in Afghanistan, the current high rate of refugee returns, and the lack of absorption capacity in the country could have a destabilising effect in the course of a fragile transitional process. If the rate of refugee returns exceeds absorption capacity, then this in turn impacts on the sustainability of returns. Given the fluidity and instability of the situation, failure to observe these standards is likely to lead to renewed cycles of displacement. Therefore, Amnesty International considers that any reference to "early return" to Afghanistan is inappropriate at this stage.

Amnesty International calls on Member States to refrain from using any forced or coercive measures, including incentives, which might themselves, amount to forcible or coercive measures, to return any refugee to Afghanistan. Under no circumstances should an individual or individuals be returned as a means of inducing or coercing the return of other family members. Nor should legal status be withdrawn on the basis of any expectation that voluntary repatriation will result. All such measures would amount to violations of the principle of non-refoulement.

2. Amnesty International calls for a cautious approach regarding the development of common standards that should be envisaged in the Future Repatriation Program 

The maintenance of international standards is critical to ensuring protection and safe and dignified return, and whatever the degree of optimism on the part of the Afghan Transitional Administration, refugees, governments, the United Nations, or the wider international community it should not take precedence over an objective analysis of the situation on the ground and to applicable international standards.

In order to ensure that the return of refugees is truly voluntary, UNHCR, host states and donor states should collectively guarantee respect for the human rights of refugees, in particular that refugees retain access to their basic social and economic rights in their countries of asylum and do not have them denied in the name of "encouraging" or "inducing" people to return. Treatment which has the indirect effect of forcing people to return in such circumstances would constitute "constructive" refoulement. 

Amnesty International therefore calls on governments to respect international standards scrupulously since failure to do so may lead to renewed cycles of displacement. 

� This document reflects concerns contained in a July 2002 report on Afghanistan, "Continuing Need for Protection and Standards for Return of Afghans Refugees", AI Index: ASA 11/014/2002.
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