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12 September 2002

Amnesty International’s concerns regarding amendments to the draft report on the proposal for a Council directive on a minimum standards for the qualification and status of third country nationals and stateless persons as refugees or as persons who otherwise need international protection (PE 310.971/52-176)

This note gives a brief overview of AI’s main concerns about the amendments to the Lambert report to be debated at the Committee on Citizens' Freedoms and Rights, Justice and Home Affairs of the European Parliament 9-11 September 2002. It must be reminded that although the European Parliament is only consulted, the resolution to be adopted on 12 September 2002 could have a negative impact on the informal Justice and Home Affairs Council that will be held on 13-14 September 2002 and subsequent decisions taken by the Council.

1. Of particular concern to Amnesty International is the amendment proposed by the German MEP Christian von Boetticher (cf. Amendment 52) that a separate directive should rule provisions on subsidiary protection and, as a direct consequence of this amendment, that the all debate about subsidiary protection should take place at some later stage. 

The main reasoning behind this amendment is that refugee status granted under the Geneva Convention and subsidiary forms of protection are not comparable in terms of grounds triggering that attribution and in terms of rights beneficiaries are entitled to.

The second assumption is that a single instrument dealing simultaneously with qualification for refugee status and subsidiary protection would make it impossible “to set up an acceptable European asylum system”.

Although Amnesty International has been so far more concerned with the actual full implementation of the non-refoulement principle than with the actual status granted to persons in need of international protection, Amnesty International strongly opposes such an amendment. Indeed, this proposal would greatly affect the fundamental aim of the draft directive, which is to ensure that a minimum level of protection is available in all Members States. Furthermore, the adoption of a single instrument is the only way to reduce disparities between Member States legislation and practice since the refugee definition and subsidiary protection are closely interconnected. Further differentiation of those two status through separate texts (as suggested in amendment 58) would, on the contrary, strengthen diverging standards amongst member States. 

It must be underlined that there are great variations amongst national legislations or ad hoc systems ruling subsidiary forms of protection. While countries such as Sweden, Denmark, Finland and the Netherlands grant a full-fleshed status (almost similar to the status granted under the Geneva Convention), countries such as Austria, Belgium, Luxembourg do not actually grant a residence permit. They only prohibit the deportation of rejected asylum-seekers, when this deportation would contravene the principle of non-refoulement. Germany is also making a wide use of “Duldung” (i.e. toleration status) since approximately 266 500 persons were under such a status in October 2000. Although this measure is considered to be temporary, it appears that these persons are left in a limbo for several years and do not have access to basic social rights
. Needless to say that violations of the non-refoulement principle may occur since, in certain countries, appeal procedures against deportation orders may foresee very weak procedural safeguards and may not have a suspensive effect. 

Finally, another fundamental argument for supporting the inclusion of subsidiary protection into the directive on refugee definition concerns the residual nature of this form of protection to the 1951 Convention. A single instrument serves to clarify the linkage between the two status and ensure the legal primacy of the 1951 Convention over subsidiary forms of protection. Indeed, the current version rightly strengthens the integrity of the Geneva Convention referred to as “the cornerstone of the international legal regime for the protection of refugees”, whereas subsidiary protection is identified as an additional tool. This draft directive is therefore in line with the commitments undertaken by Head of States and Government at the 1999 Tampere European Council whereby they agreed that the common asylum system should be based on a "full and inclusive application of the Geneva Convention".
2. Amnesty International is also highly concerned by the proposal to exclude persecution arising from non-State actors from the scope of the directive (cf. Amendment 105)

This restrictive interpretation is clearly in contradiction with the wording of Article 1A of the Geneva Convention, which does not refer to the author but rather to the grounds of such persecution. According to UNHCR "the essential element for the extension of international protection against persecution is the absence of national protection, irrespective of whether this absence can be attributed to an affirmative intention to harm on the part of the State. A situation in which the State is incapable of providing national protection against persecution by non-government agents clearly renders the individual unable to avail himself of the protection of his country of origin
". 

Amnesty International therefore opposes refoulement of persons at risk of abuses by political armed groups when such abuses mirror those that Amnesty would oppose if perpetrated by governments. Amnesty's policy on non-refoulement extends to all non-state actors (including private individuals) in any country as long as the authorities in the State concerned are complicit, condone, acquiesce or fail to exercise due diligence or are negligent in their effort to prevent or redress the abuse.

It must be reminded that the non-refoulement principle is widely reflected into many other international human rights agreements, such as article 3 of the ECHR, article 3 of the UN convention against torture, and is now considered to be part of international customary law. As a consequence, Amnesty International recalls that the non-refoulement fully applies to persons who do not fall within the scope of the Geneva Convention but who are otherwise found to be in need of international protection.

Finally, it must be reminded that this proposal would contravene the latest developments in France and Germany, two Member States who have been historically opposed to grant refugee status on the basis of the Geneva Convention to victims of non state actors, but which have moved towards a more liberal approach
. 

3. Amendments aiming at excluding gender persecution and persecution based on sexual orientation from the scope of the directive (amendments 90 and 96) are also matters of great concern. 

These amendments contradict the Guidelines on international protection published by UNHCR on these two particular issues. Regarding the interpretation of the concept of "membership of a particular social group", UNHCR stressed that although this ground for persecution cannot be interpreted as a "catch-all" clause, it must remain open (HCR/GIP/02/02, 7 May 2002). With regard to gender related persecution (HCR/GIP/02/01, 7 May 2002), UNHCR recommends the inclusion of persecution on account of one's sexual orientation in the scope of the 1951 Convention as a claim which can be analysed under and related to the five Convention grounds (race, religion, nationality, political opinion and particular social group). Although Member States used to be reticent to extend protection to victims of gender-based persecution, one can note a particularly significant evolution since 1996. Indeed, systematic use of sexual aggression and rape campaigns as an instrument of ethnic cleansing during the Yugoslavian or Rwandan conflicts fundamentally altered their attitude in this regards. From 1995-1996 onwards, Member States (such as France, Germany Austria, Belgium, Ireland, United Kingdom, the Netherlands and Portugal) have extended protection to victims of sexual persecutions, notably when they are used as instruments of war or in context of fundamentalist religious policy
.

4. Attention shall also be drawn to amendment 108 by Hernandez Mollar and amendment 109 by von Boetticher concerning the deletion of article 11 paragraph 1 point (d) on the persecution resulting from the refusal to meet a general obligation to perform military service. It must be reminded that all Member States do grant refugee status when the asylum seeker demonstrate that the sanction is disproportionate and discriminatory, or that military service would imply the participation in acts which are contrary to humanitarian international law or in a conflict which is condemned by the International community (cf. Russian soldiers in Chechenya
). 

� See Report of the Federal Commission on Immigration Reform, published 4 July 2001 (Bericht der Unabhängigen Kommission "Zuwanderung" von 04.07.2001. Zuwanderung gestalten Integration fördern"). At the end of October 2000, 266 525 persons had a "toleration status" in Germany. 40% of them had had their one year status renewed more than three times; 31% more than four times.


� An Overview of protection Issues in Western Europe, Legislative Trends and Positions taken by UNHCR, European Series, September 1995.


� France, Refugee Appeal Board, Bouziani, 06.10.1997, req. n° 301746. Germany, Federal Constitutional Court, judgement of 10.08.2000, n° 2 BvR 260/98, 1353/98, p.7. Following this decision, Germany has recently changed its legislation which now includes protection of victims non-State actors.


� Austria: Administrative Court, decision of 11.10.2000, 2000/01/0141 and of 31.05.2000, 97/18/0579; Germany: Administrative Court of Appeal of Bäden-Wurttemberg, Inf AuslR, 1990, 346; Belgium: Permanent Refugee Appeal Board 21.10.1998, n° 97-2568/F54; France, Conseil d'Etat, Ourbi, 23.06.1997; the Netherlands, Afdeling bestuursrechtspraak van de Raad van State, 07.11.1996, RV, 1996, 6; Rechtbank's Gravenhague zp Zwole 27.05.1998, RV 1998 7. UK: RV SSHD ex parte Shah & Islam, 1999, Imm AR 283.


� France: Refugee Appeal Board, Garanin, 21.10.1997, request n° 304374 (applicant of Russian nationality who refused to accomplish his military service in Chechenya); For examples on other conflicts see also Belgium , Permanente Refugee Board) 94/1216/R2571, 16.02.1995; UK, Sepet &Bulbul (2000) Imm AR 445; Germany: decision of the Federal Administrative Court, vol. 81, 42, 62 and 123.
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