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Security, refugee protection and the human rights agenda after 11 September: 
Amnesty International's concerns regarding EU policies
This is a key moment for the European Union.  Two months after the events of 11 September, human rights protection and security are at center stage as the Justice and Home Affairs Council on 16-17 November is preparing for the Laeken European Council's major review of the implementation of the 1999 Tampere summit conclusions, with special focus on asylum and judicial cooperation. 
The EU is at a crossroads in its development as an economic and political power. As such, it  has a crucial role to play in responding to the current world crisis from the clear perspective of the principles and values on which the Union is founded. While encouraging the EU in this aspiration, Amnesty International calls for a self-critical approach to the way it applies these principles internally when confronted with the pressure to provide security. Human rights are at the heart of all EU policies. They cannot be made conditional.

Political expediency versus human rights

Since the attacks in the USA, EU policy is operating within an entirely new context, and at a faster speed. However, the crisis of the asylum system existed before 11 September, and will still be there for months and years to come. Now in the process of establishing a common European asylum system, the EU's policies raise fundamental questions of compliance with international human rights and refugee law, but also deep concerns about the negative influence the EU is having on the international refugee protection system.   

The EU's approach to  asylum, with its increasing restrictions in response to the perceived threat of a "flood" of refugees, is an example of political expediency taking precedence over human rights.  The same tendency is now beginning to emerge in the aftermath of the 11 September crisis: a single-minded drive for security that risks compromising basic human rights standards with potentially serious consequences, in particular for refugee protection. 


Human rights do not need to be sacrificed to obtain security. In fact existing international standards on human rights, such as the European Charter of Fundamental Rights and the International Covenant on Civil and Political Rights, provide the building blocks to allow protection while at the same time ensuring states can take adequate security measures. These internationally recognized safeguards to protect human rights must not be sacrifices in reaching a balance between security and individual freedom. Even in the most extreme crisis, governments do not have a free hand.

Fortress Europe 

In the report The Asylum Crisis: A Human Rights Challenge for the EU issued on 25 September, Amnesty International referred to refugee protection as "the black spot in Europe's human rights ambitions".  The concerns outlined then apply equally today.  The cumulative effect of the EU's policies is an overriding emphasis on control, on keeping people out, rather than on guaranteeing protection. A succession of hurdles confronts the asylum seeker who tries to find protection in Europe: 

· to gain access to territory, 

· to gain access to fair and satisfactory asylum procedures, 

· 
· to obtain effective and durable protection.

Access is vital - as the UNHCR stated in January this year: 

"Having the best asylum procedure and the most generous refugee status is of no use unless refugees can actually gain access to territory and admission to procedures. The Tampere European Council's commitment to the absolute respect of the right to seek asylum cannot be fulfilled so long as the EU maintains an increasingly tight 'migration fence' around its external borders." 

Asylum procedures are key to effective refugee protection. Proposals now in discussion by the Council raise real concerns: on the possible non-suspensive effect of appeals; extending the grounds to consider applications as manifestly unfounded; lowering other guarantees especially in accelerated procedures.

Arms and refugees

While the flight of people trying to find protection becomes more difficult, the flow of arms from Europe to fuel violent conflict becomes easier. It shows the failure of Europe to translate its human rights intentions into consistent policies and action. It was entirely the wrong signal when only last week, on 5 November, the Council decided to lift the ban on arms exports to anti-Taleban armed groups in Afghanistan, notwithstanding their appalling human rights record.   
Time and again, and in particular since the establishment of the High Level Working Group on Asylum and Migration in 1998 to address the root causes of migration, Amnesty International has called on the EU to put in place a system that effectively prevents military and security transfers from member states to third countries being used to commit human rights violations. For it is precisely the large scale and gross abuse of human rights that world-wide constitutes one of the major causes for people to flee and seek refuge elsewhere.
The frantic drive for security - asylum seekers, detention, deportation

It is significant that in the new context the utmost priority is being given to security over human rights safeguards. When on 20 September the extraordinary JHA council invited the Commission "to examine urgently the relationship between safeguarding internal security and complying with international protection obligations and instruments" (para. 29 of the conclusions), this did not reflect a concern for human rights protection, but on the contrary was designed to identify whether and how protection systems might actually be an obstacle to security.  


In terms of preventing a person from seeking asylum on the basis that they may be involved in "acts of terrorism", Amnesty International believes that nobody should be prevented from lodging an asylum application. Although "acts of terrorism" are not expressly included as one of the recognized grounds for exclusion from refugee status under the 1951 UN Refugee Convention, they are grounds for exclusion when they constitute crimes against peace, war crimes, crimes against humanity, serious non-political crimes outside the country of refuge, or acts contrary to the purposes and principles of the United nations. But serious as such acts may be, exclusion should only be made after full consideration of the asylum claim in a fair and satisfactory procedure. 

Then the difficult question may arise of what to do with those who after proper consideration are excluded from refugee protection, but who cannot be removed because of a risk of serious human rights violations such as torture. There is clear support in international human rights law, for example in Article 3 of the Convention against Torture, and in the jurisprudence of the European Court of Human Rights and of the UN Human Rights Committee, for taking the position that where people risk torture or other forms of cruel, inhuman or degrading treatment or punishment the prohibition of refoulement is absolute. 
There are suggestions that emergency measures should be implemented, allowing for administrative detention if deportation is not feasible. Amnesty International opposes the detention of individuals who are considered to be a threat to national security unless they are charged with a recognisable criminal offence or deported within a reasonable period. And if an asylum seeker is found after a fair procedure to be a suspect of crimes under international law, s/he should be prosecuted in accordance with international law and standards.

The EU in security "overdrive"

The security debate is in overdrive. Not only does it carry serious risks of further undermining the asylum system as an essential human rights protection mechanism, but it also risks criminalizing refugees and others belonging to certain groups by association, thus contributing to fostering a climate of xenophobia, discrimination and racist aggression. So far the zeal to tighten security appears not to be matched by a similar zeal to effectively act against such manifestations.
It is very worrying to see how the security debate is showing signs of expanding to question the validity and application of international human rights law. That raises fundamental questions. When after the Second World War the Western governments started building a human rights system, that decision was based on the notion that strong human rights mechanisms were not only necessary for the protection of the individual but would also be the proper way to protect the integrity and accountability of the state. History has proved them right, when we look in particular at the European system of human rights protection. 
Amnesty International recognizes the legitimacy for the EU and its member states to provide for the security of their citizens and all other individuals on their territory. However, human rights standards must always govern the way states treat people under their jurisdiction, whether protecting them from crime, or assessing whether or not an individual is criminally responsible. Therefore, and especially now, the EU must ensure that the aim of security does not undermine the very rights it seeks to safeguard, and that the values and principles on which the Union is founded are not compromised. 

In this context it is important to note the serious concerns raised by Amnesty International about the proposed Council Framework Decision on combating terrorism. Some of the proposed offences are excessively broad or are too vague, and may therefore lead to violations of fundamental human rights such as the rights of association, of peaceful assembly and of freedom of expression.

Amnesty International therefore appeals to the EU and its member states to ensure that any measures adopted to guarantee security are in full compliance with international human rights law and standards, including the EU Charter of Fundamental Rights adopted less than a year ago. In both 2000 and 2001 the UN Commission on Human Rights reaffirmed that “all measures to counter terrorism must be in strict conformity with international law, including international human rights standards.”  For the EU those standards expressly include the prohibition of extradition or refoulement to countries where the death penalty may apply.

Finally, it is important to note that the proposed Council Framework Decision on the European Arrest Warrant does not contain express provisions to ensure the application of international human rights standards, such as the right to a fair trial or the protection of asylum seekers and refugees. It will be clear from the above that Amnesty International considers it of utmost importance that such a general provision be included. 
Human rights at risk

To say that the drive against terrorism has put human rights under attack would be a sweeping statement, but it is clear that human rights are at risk. That becomes even more apparent when looking at the larger picture: 

· The distinct tendencies for human rights to be downplayed for the sake of building and maintaining the anti-terrorism coalition; 

· The "fight against terrorism" being widely used as a pretext for justifying old-fashioned repression; 

· Manifestations of discrimination and racism; 

· Mounting numbers of civilian casualties as a result of non-compliance with humanitarian law in Afghanistan military action; 

· The Afghan refugee crisis. 

All of this underlines the need to be extremely vigilant. Amnesty International and its partners in the international human rights movement will continue to remind governments of their responsibilities even when such a message may go against the grain of popular perception and political expediency. Fear must not win over fundamental rights.

The EU and a global human rights agenda

To remind governments of their longstanding commitments under international law which they cannot tamper with for the sake of political expediency is one thing. At the same time it is important to extend from the defence of human rights to a positive approach. One that views the human rights system as offering the elements that are necessary to come to grips with some of the most entrenched problems and conflicts. This is not new, but it is becoming increasingly obvious that in the present world situation there is every reason to press a human rights agenda. Resolution of the Afghanistan crisis is only possible by establishing clear human rights objectives and benchmarks. The same applies for an equitable resolution of the Israel/Palestine conflict, where Amnesty International has pressed consistently to place human rights at the heart of the peace process. 

In the context of the debate on globalization, the current President of the European Council, Belgian Prime Minister Guy Verhofstadt has called for “ethical globalization”. Surely that can mean nothing less than a rights-based approach to the fundamental world problems that have been recognized for so long. In the urgent context of the current crisis these problems can now clearly be placed in a comprehensive vision that includes the basic questions of inequality and justice. And any aspiration towards the kind of global governance that is needed to deal with them must be based on shared universal principles.

In its increasingly prominent role as a global actor, t
he EU holds an important key to develop such an approach. Its own debate about the future of Europe has received an unmistakeable impulse from the current world events. If the EU remains true to its own strong human rights mandate then it can make a decisive contribution. However, this is not just a matter of grand design and rethoric. To be credible it has to be founded in observance of and strict compliance with international human rights law and standards, to be applied first and foremost at home. That requires the EU not to renege on its commitments when it comes to key mechanisms of human rights protection such as asylum. But it also requires an unequivocal and explicit human rights perspective across the whole range of endeavours that are now underway, from security measures to military action. 

Two years ago in Tampere the EU set itself the goal of establishing "an area of freedom, security and justice" in Europe. It should do just that, without compromise. That in fact would constitute a human rights agenda which can be developed to guide and inspire a similar aspiration at world level.
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