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On 15 June 1990, EU Member States concluded the Convention determining the State responsible for examining applications for asylum lodged in one of the Member States of the European Communities, generally known as the “Dublin Convention”. 

In application of Article 63(1) of the Treaty Establishing the European Community (TEC), the subject currently ruled by the Dublin Convention is to be ruled by Community Law. On 21 March 2000, the Commission issued a “Commission staff working paper: Revisiting the Dublin Convention” (SEC(2000) 522), on which Amnesty International issued comments in October 2000
.

In July 2001, the Commission adopted a proposal for a Council Regulation on the same matter (COM(2001) 447 final), which is the object of the comments that follow.

1.- Access to fair and satisfactory asylum procedures

The Commissions states in its explanatory memorandum that one of the objectives of the Regulation is to ensure “that asylum seekers have effective access to the procedures for determining refugee status”. However, this objective is unachievable since the Commission’s proposal for minimum standards on asylum procedures (COM(2000) 578 final) establishes in its Article 18(c) that an asylum application may be declared inadmissible when a third country is considered as a ‘safe third country’ for the applicant. 

Therefore, this Regulation is not sufficient to ensure effective access to all asylum-seekers to the asylum procedure, since asylum-seekers deemed to come from a ‘first country of asylum’ or from a ‘safe third country’ may be denied access to an examination of their claims in application of the Directive for minimum standards in asylum procedures, which may then result in refoulement
.

Amnesty International has repeatedly called
 that the adoption of Community Law measures in the field of asylum respect fully, this is not only formally but also in practice, the international obligations of Member States under international refugee and human rights law, so that they reflect the broad framework of existing and evolving international law and standards, including the relevant jurisprudence and interpretation. One such international obligation is that it is the country where a refugee applies for protection that is obliged to consider the application substantively and to ensure that the refugee is not directly or indirectly returned to persecution. Only if it can be established that the refugee has, in fact and in law, already found effective and durable protection in that country, including but not limited to protection against refoulement, and that such protection would still be available to him/her now if s/he returned there, the individual may if it is fair and reasonable to do so, be required to reavail her/himself of the protection of the third country.
2. Definition of family

Article 2(i) in the draft Regulation establishes that “family members” means “an asylum seeker's spouse or unmarried partner in a stable relationship, if the legislation of the Member State responsible treats unmarried couples in the same way as married couples, provided that the couple was formed in the country of origin; his unmarried minor children under the age of eighteen, irrespective of the nature of their filiation or his ward; his father, his mother or his guardian, if the asylum seeker is himself an unmarried minor under the age of eighteen; where appropriate, other persons to whom the applicant is related and who used to live in the same home in the country of origin, if one of the persons concerned is dependent on the other”

Amnesty International calls for a flexible definition of family that takes account of the specific circumstances of refugees, including the disruptions in family life caused by armed conflict and flight. The focus should therefore be on dependency, rather than age, living in the same home or other considerations. 

Appropriate consideration should also be given to the international standards against discrimination in relation to unmarried couples and to couples who were not formed in the country of origin.

Amnesty International recommends that this provision be reworded accordingly.

3.- EU Member States as ‘safe third countries’.
The system established by the draft Regulation has an important effect in the right of refugees to access fair and satisfactory asylum procedures since, in application of Article 18(a) of the Commission’s proposal for asylum procedures, Member States may dismiss a particular application for asylum as inadmissible if another Member State is responsible to examine it, in application of the appropriate legal instrument. 

As it has been stated above (under 2), Amnesty International is concerned by the lack of legal basis under international law to send asylum-seekers to third countries, whether European Union Member States or not, as well as by the lack of safeguards in some countries. 

Currently, as the Commission acknowledges, practices in the field of refugee protection vary greatly among Member States (page 4). Such a divergence could be the result of the differences in asylum procedures combined with a difference in approach among Member States to the sometimes very complex combinations of criteria which are used in making a decision as to whether an asylum-seeker qualifies as a refugee. As a result, individuals have different chances of having their refugee status recognised, and therefore the level of protection is also different according to the country where their application is examined, with no possibility of lodging a new application in another Member State. 

Amnesty International is concerned that, in view of the current variations in asylum practices in different EU Member States, and the fact that in some of them the refugee protection system falls short of the standards which Amnesty International regards as essential for the protection of asylum seekers, the arrangements set out in the Regulation could in practice mean that a person seeking asylum in a Member State may be compelled to have his or her application examined in a country whose procedures lack certain essential safeguards or where an overly restrictive interpretation of the refugee definition will result in the rejection of his or her claim: that is, an asylum-seeker may be prevented from applying for asylum in the particular EU Member State where he or she would have obtained protection. 

If an asylum-seeker is offered only one of the EU Member States in which to submit his or her asylum claim could therefore be at a serious disadvantage. This would increase the risk that a person may be returned to a country where he or she risks serious human rights violations. If one state passes to another the responsibility to examine an asylum request, and the asylum system in the latter state is inadequate to identify and protect a person at risk, there is a risk that refoulement may result and both states will have violated their obligations under the 1951 Convention, and other international human rights treaties, such as the Convention Against Torture or the European Convention on Human Rights.
4.- Criteria for the allocation of responsibility to examine an asylum application among Member States
· The Member State where the application is lodged (Article 14)

As it has been stated above, under international law, it is the country where a refugee applies for protection that is obliged to consider the application substantively and to ensure that the refugee is not directly or indirectly returned to persecution. Only if it can be established that the refugee has, in fact and in law, already found effective and durable protection in that country, including but not limited to protection against refoulement, and that such protection would still be available to him/her now if s/he returned there, the individual may if it is fair and reasonable to do so, be required to reavail her/himself of the protection of the third country.

Therefore, Amnesty International recommends that this be the only criteria to allocate responsibility, except in cases where the provisions on family reunification may apply.
· Family reunification (Articles 6-8)
Article 6 establishes that in the case of unaccompanied children, the state responsible to examine an asylum application be “the Member State where a member of his family is who is able to take charge of him […], provided that this is in the best interests of the child”.
Article 7 establishes that “where the asylum seeker has a member of his family who has been allowed to reside as a refugee in a Member State, that Member State shall be responsible for examining the asylum application, provided that the persons concerned so desire.” 

Article 8 establishes that “where the asylum seeker has a member of his family whose asylum application is being examined in a Member State under a normal procedure [...] and has not yet been the subject of a decision [...], that Member State shall be responsible for examining the asylum application, provided that the persons concerned so desire.”

Amnesty International recommends that these provisions be amended to include all members of the family whose applications for protection are being examined, regardless of the procedure, and other members of the family that are legally allowed to reside in a Member State, either as refugees or by virtue of another title. These provisions need to be read together with Article 2(i) and a flexible definition of family.

· Responsibility for the control of external borders (Articles 9-13)

In its comments to the Commission’s working paper, Amnesty International called that the principle at the basis of the current system for determining responsibility among Member States be abandoned, as it resorts to tools related to the control of immigration to deal with a matter of different nature: the fulfilment of Member States’ obligations under international refugee and human rights law for refugee protection. The Commission itself suggests that “the most credible alternative scenario, in which responsibility would depend solely on where the application was lodged, would probably make it possible to set up a clear, viable system that meets a number of objectives: rapidity and certainity; no “refugees in orbit”; resolution of the problem of multiple asylum applications; and a guarantee of family unity” (page 4).

However, the draft Regulation still resorts to the responsibility of Member States for the control of their external borders as the main criteria for the determination of the State responsible to examine an asylum application.

Amnesty International has repeatedly stressed that migration and asylum are different issues, and as such they require different treatment. In addition to the Member States’ obligations to guarantee the human rights of migrants, they have specific protecion obligations towards refugees. By allocating responsibility for examining an asylum application to the Member State which is responsible for the physical presence of the asylum-seeker in the EU’s territory, Member States are encouraged to adopt and implement measures restricting the access of refugees to asylum procedures and the EU’s territory.

Amnesty International therefore calls for these provisions to be deleted.

5.- Summary of recommendations

· Amnesty International calls on the Regulation to abandon the current system for the determination of responsibility, based on the principle that the Member State responsible for a person’s presence on the territory of the Union should be responsible for considering any subsequent asylum application, as its implementation may result in breaches of international refugee and human rights law.

· Amnesty International recalls that under international refugee law, it is the country where a refugee applies for asylum which is obliged to consider the application substantively and to ensure that the refugee is not directly or indirectly returned to persecution. Only if it can be established that the refugee has, in fact and in law, already found effective and durable protection in that country, including but not limited to protection against refoulement, and that such protection would still be available to him/her now if s/he returned there, the individual may if it is fair and reasonable to do so, be required to reavail her/himself of the protection of the third country.

· When the asylum seeker consents, the Member State responsible to examine his/her asylum application should be the one where a member of his/her family resides (as refugees or under another status) or the one where a protection claim by a member of his/her family is being considered, regardless of the procedure.
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