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4 November 2003

Amnesty International’s Recommendations 

on the occasion of the JHA Council to be held on 6 November 2003

on the Amended Proposal for a Council Directive on Minimum Standards 

for Granting and Withdrawing Refugee Status 

Amnesty International has followed with great interest the on-going negotiations on the amended proposal for a Directive on Minimum Standards on Procedures for Granting and Withdrawing Refugee Status. Given the deadline set up by the European Council in Seville, the adoption of this proposal by the end of December 2003 is a high priority for the current Presidency. Amnesty International, therefore, is releasing additional comments in view of the forthcoming JHA Council. These comments are intended to highlight the main (but not exclusive) concerns of the organisation. Amnesty International hopes that these observations will be duly considered when adopting final amendments.

1. Common minimum list of safe countries of origin (Articles 30 and 30A)

On the occasion of the October JHA Council, the fifteen Member States reached a political agreement on the principle of an EC binding list of safe countries of origin. As already mentioned in its previous comments, Amnesty International strongly opposes the use of lists of safe countries of origin. Amnesty International appreciates that, under Articles 30 and 30A of the proposal, no country can be labelled as “safe” in general terms. However, the organisation is concerned that the proposal allows for the use of a common European list to restrict access to the regular asylum procedure. Amnesty International believes that the use of lists constitutes discrimination among refugees that is strictly forbidden by Article 3 of the Geneva Convention. While the individual may rebut the presumption of safety under Article 31, there is no mention of the benefit of the doubt and the burden of proof lies exclusively with the asylum seeker. Amnesty International therefore remains concerned that people coming from countries considered “safe” may be forced to overcome an unreasonable presumption against the validity of their claim, and will have to do so in a procedure which may not offer sufficient safeguards. 

Amnesty International understands that the determination of the countries to be considered as safe countries of origin for the common minimum EC list will be debated at the forthcoming JHA Council. Despite the above-mentioned political agreement, it shall be recalled that there are still scrutiny reservations on the criteria to be considered in order to designate such countries (Annex III). Amnesty International considers that, in the absence of consensus concerning the criteria, the determination of safe countries of origin is premature and may be guided by political interests rather than full consideration of human rights standards. Amnesty International understands that, on the basis of preliminary discussions taking into account existing national practices, there is already an agreement to include,  at the very least, countries such as Bulgaria, Romania, EFTA countries, Japan and the United States. The forthcoming discussions will also examine whether the EC binding list could also include countries in Asia, Africa and America. Amnesty International is concerned that countries, such as the USA and Japan, which are applying the death penalty, may be labelled as safe. It considers that this is in contradiction with the provisions of the European Convention of Human Rights and its protocols n° 6 and 13.

Although the inclusion of Bulgaria and Romania is justified by their future membership of the European Union, Amnesty International questions this decision since the Regular Reports published by the European Commission in October 2002 still mention serious human rights concerns, despite regular improvements made by these two countries (Regular report on Romania’s progress towards accession, SEC (2002) 1409 ; Regular report on Bulgaria’s progress towards accession, SEC (2002) 1400). The reports state in particular that there continues to be serious criticism as regards degrading treatment by police authorities, in particular for the Roma minority - a situation which  needs to be addressed urgently in Bulgaria. While the Romanian authorities have adopted legislation to combat racism and xenophobia, it seems that these instruments have not been implemented properly. The Commission has also voiced concerns regarding conditions in prisons and pre-trial detention in both countries, and deplored the use of excessive disciplinary measures in Romania, such as depriving inmates of food, and the use of chains for restraint. Amnesty International has consistently documented evidence of ill-treatment against the Roma community in both countries. In a recent report (Concerns in Europe and Central Asia, January-June 2003, January-June 2003, AI Index : EUR 01/013/2003), Amnesty International stressed that harassment by police forces and ill-treatment in places of detention are also of particular concern in the case of Romania. Similar concerns were voiced recently by the Council of Europe’s Committee for the Prevention of Torture. The CPT urged the Romanian government to accord high priority to placing detention establishments under the jurisdiction of the Ministry of Justice and to develop safeguards in order to protect the basic rights of anyone held in detention from the moment of arrest.

These various reports illustrate that in essence no country can ever be labelled as safe and, they serve to underline the need for a careful examination of each individual case. Amnesty International reiterates its opposition to the adoption of lists of safe countries of origin both at national and European level. Amnesty International insists that the situation in the country of origin of a particular applicant for asylum should be assessed on the basis of a wide variety of sources, including reports from non-governmental organisations. Furthermore, this monitoring mechanism should include an emergency procedure dealing with humanitarian crises or situations of massive human rights crisis. 

2. Border procedures 

· Specific procedures concerning the entry on the territory (Article 35)

Amnesty International welcomes the provisions of Article 35 (1) according to which procedures dealing with asylum applications lodged at the border should comply with the principles and guarantees set out in Chapter II. However, Amnesty International fears that this principle may remain a dead letter given the subsequent exceptions embodied in the other provisions of Article 35.
Article 35 (2) foresees that Member States may maintain procedures derogating from basic principles and guarantees described in Chapter II in order to decide, at the border or in transit zones, on the permission to enter their territory of applicants for asylum who made an application at such locations. According to Article 35 (3), these specific procedures must nevertheless comply with Articles 6, 9 (1) (a), 10 to 12, 13 (1) and 15 (1) of the draft directive. These provisions are all the more worrying given that Article 35 (6) holds that such a procedure may be applied in the case where a Member State is facing a “sudden influx” of asylum seekers. 

Although it acknowledges the sovereign right of States to control migration movements towards their territory, Amnesty International is concerned by the creeping confusion between asylum and immigration procedures. Amnesty International deplores that the draft directive increasingly departs from its initial objectives and that its provisions are distorted to achieve the objectives of efficiency of migration controls. The provisions of Article 35 (2) and (3) are increasing the confusion regarding the respective role of the migration authorities, such as border guards, and refugee status determination authorities as far as the decision making process is concerned. Of particular concern to Amnesty International is that migration authorities will be de facto involved in a preliminary assessement of the well-foundedness of the claim through "pre-screening" procedures, while they do not have the necessary qualifications. Given the potentially far-reaching implication of this procedure for the principle of non-refoulement, Amnesty International recommends that the asylum procedures should be kept clearly separated from other immigration procedures. In any case, immigration authorities should be restricted to registering asylum applications and forwarding them and relevant information to the competent authorities. 

Furthermore, Amnesty International is concerned that the range of rights that would apply to this border procedure remains limited. Amnesty International believes that the full range of procedural safeguards codified by chapter II should be applied to all procedural stages, regardless of whether  the asylum application is examined at the border or within the Member State’s territory. In any case, the applicant should be heard by competent authorities and should have a right to appeal against a decision that states that his/her case is inadmissible. 

Amnesty International recommends the deletion of Article 35 (2) (3) (4) and (5).

· Border procedures regarding access to the territory and to asylum procedures (Article 35 A)

Amnesty International is seriously concerned by the provisions of Article 35 A on the basis of which access to territory and to the refugee status determination procedure can be denied altogether, in particular in cases where the applicant has transited through a safe third country. This provision is in flagrant contradiction with both Articles 27 and 28, which include safeguards regarding the examination of the situation of the particular individual. 

On a more general level, Amnesty International believes that denying access to the territorry and to asylum procedure altogether is not in compliance with the Member States’ international obligations. According to Articles 26 and 31 of the Vienna Convention on the Law of Treaties, it is well established that the provisions of a treaty to which a State is party are binding on it, and must be performed in good faith. It follows that a State that is seeking to give effect to its obligations under the Refugee Convention cannot do so selectively. The Refugee Convention is founded on the principle that all human beings should enjoy fundamental human rights and freedoms without discrimination. Amnesty International acknowledges that the Refugee Convention does not explicitly oblige a State party to undertake refugee status determination. However, the observance of the obligations held by this convention implies that some form of determination procedure must be carried out. There is a reasonable presumption, not least on the basis of State practice, that such determination ought to be made in the territory where the asylum-seeker claims protection. 
In addition to obligations flowing from the Geneva Convention, Amnesty International recalls that the principle of non-refoulement is embodied in a great number of international instruments and is now considered as a principle of customary international law. There is clear support in the jurisprudence of the European Court of Human Rights and of the UN Human Rights Committee, for taking the position that, where people risk torture or other forms of cruel, inhuman or degrading treatment or punishment, the prohibition of refoulement is absolute.
Given the potential violation of Geneva Convention, and the non-refoulement principle, Amnesty International urges Member States to delete this provision.

3. Appeal procedures

· Right to an effective remedy before a court or a tribunal (Article 38)
The provisions of Article 38 states that applicants for asylum shall have the right to an effective remedy before a court or a tribunal and that the court shall examine the claim both on facts and points of law. However, Amnesty International is concerned that some amendments put forward by some delegations will undermine the principle of “effective remedy” embodied in Article 13 ECHR by restricting the scope of the judicial control to a marginal appreciation of “relevant facts” or by adopting very general provisions which would not properly reflect international law. 

Amnesty International is fully aware that these provisions are controversial since it will require considerable procedural changes in several Member States. However, these changes are unavoidable since the right to an effective remedy before a court or tribunal is already embodied in the EC treaties and the Article 47 of the Charter of Fundamental Rights. Furthermore, the jurisprudence of the European Court of Justice has consistently interpreted the right to an effective remedy as the obligation for Member States “to ensure effective judicial control as regards compliance with the applicable provisions of community law and national legislation intended to give effect to the right for which the directive provides” ” [ECJ, Johnston v Chief Constable of the Royal Ulster Constabulary, judgment 15 May 1986, req. 222/84; ECJ, Kingdom of the Netherlands and Gerard van der Wal v Commission of the European Communities, judgment of 11 January 2000, joined cases C-174/98 P and C-189/98 P]. Amnesty International therefore believes that the principle of an effective remedy before a court or a tribunal should be clearly mentioned in the proposal of directive.
The right to an effective remedy is also embodied in Article 13 ECHR. Although it is true that the European Court of Human Rights has acknowledged that contracting States are afforded some discretion as to the manner in which they conform to their obligations under this provision, the Court has nevertheless developed a detailed set of principles, which should be properly reflected into EC law. According to this jurisprudence, a remedy before a national authority is considered effective when that authority has competence both to decide on the existence of the conditions provided for by Article 3 of the Convention and to grant appropriate relief [ECHR, Klaas and others v Germany, judgement of 6 September 1978; ECHR, Silver and others v UK, judgement of 25 March 1983]. In the context of the EC proposal, Amnesty International considers that this ruling implies that the appeal body has full competence to examine both points of fact and law. In order to fully comply with the principle of impartiality and independence, this competence could not be limited to a “marginal appreciation” of the relevant facts. 

This interpretation is reflected in the case Jabari vs. Turkey, in which the Court held that “given the irreversible nature of the harm that might occur if the risk of torture or ill-treatment alleged materialised and the importance which it attaches to Article 3, the notion of an effective remedy under Article 13 requires independent and vigorous scrutiny of a claim that there exist substantial grounds for fearing a real risk of treatment contrary to Article 3 and to the possibility of suspending the implementation of the measure impugned” [ECHR, judgement 11 July 2000]. Amnesty International believes that this jurisprudence implies a fully-fledged examination by the appeal body. The integrity of such an examination would be undermined if the appeal body had to rely on prior assessment made by other governmental bodies.

Amnesty International urges Member States to put the provisions of the EC directive in conformity with EC treaties and the jurisprudence of supranational courts in order to avoid further actions where the compatibility of the directive could be questioned under international law.

· Right to remain during review and appeal proceedings (Article 39)

Amnesty International notes with great concern that Article 39(2) and (3) allow for Member States to maintain or adopt new legislation in order to derogate from the rule on the suspensive effects of appeals. These exceptions are all the more worrying in that the latest version of the directive no longer includes safeguard mechanisms. 

Amnesty International recalls that the exceptions allowing Member States to implement deportation orders without waiting for the court’s ruling constitute a violation of international law and standards. The European Court of Human Rights reminded Member States in the case of TI vs. the UK, that any measure adopted by them individually or collectively had to ensure the fulfilment of their obligations under the European Convention of Human Rights. One such obligation is to provide for effective remedies against violations of the rights guaranteed by the Convention [ECHR, TI vs. UK, judgement of 7 March 2000]. This ruling was further developed in the case of Conka vs. Belgium, where the Court held that “it is inconsistent with Article 13 for such measures to be executed before the national authorities have examined whether they are compatible with the Convention.” [ECHR, judgement of 5 February 2002]. Given the absolute nature of the non-refoulement principle, the Court held that this scrutiny must be carried out without regard to what the person may have done to warrant expulsion or to any perceived threat to the national security of the expelling State” [ECHR, Chahal vs. UK, judgement of 19 November 1996]. 
Amnesty International urges Member States to ensure full respect of the suspensive effect of appeal.
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