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Comments by Amnesty International on the proposal by the Commission for a Council Framework Decision on the European arrest warrant and the surrender procedures between the Member States 

[COM(2001) 522 final]

Amnesty International welcomes the efforts of the EU to combat impunity. The organisation notes that the proposal contains some positive features, such as the elimination of the role of the executive authorities from most aspects of the surrender procedures, and the streamlining of surrender procedures. The organisation remains concerned, however, that some aspects of the proposal would infringe fundamental human rights guarantees.

In particular, the proposal does not address a number of specific issues:

· It fails to introduce an express safeguard prohibiting Member States from surrendering individuals to a country where they will be at risk of suffering serious human rights violations, such as becoming prisoners of conscience, being brought to justice in trials which do not uphold internationally recognised rights of fair trial, the death penalty, torture or other forms of cruel, inhuman or degrading treatment or punishment. Such an express provision is necessary in light of the potential application of this framework decision to states that may become Members of the EU in the future. Such guarantees would be in line with the Charter of Fundamental Rights of the EU, which states that “no one may be removed, expelled or extradited to a State where there is a serious risk that he or she would be subjected to the death penalty, torture or other inhuman or degrading treatment or punishment” (Article 19.2).

When surrender is not possible in application of the said safeguards, crimes under international law (such as genocide, war crimes, crimes against humanity, torture, extrajudicial executions and “disappearances”) should be referred to the relevant prosecution authorities for the purposes of prosecution (consistent with international human rights law and standards) or the individual should be surrended to another State to be prosecuted (consistent with international human rights law and standards).

· The proposal includes no express provision to ensure the protection of refugees and asylum-seekers. This includes those who have been recognised as refugees in one of the

member states, as well as asylum-seekers whose application is still under consideration in one of the member states, including all stages of appeal, whether such individuals are seeking protection against return to a country outside the EU or to another EU member state. Provision also needs to be made to ensure the protection of dependent families whose right to stay in a particular member state may depend on that of a principal family member who is a refugee or asylum-seeker subject to the procedures set out in this proposal. 

Amnesty International is concerned that any measures taken in respect of refugees and asylum-seekers under criminal law procedures as set out in this proposal should in no way be detrimental to their status as recognised refugees and associated rights in the EU member state where they have been granted refugee status, or impede their ability to pursue their asylum claim in the EU member state where they have lodged their application. Above all, no steps should be taken in the context of these procedures which would put the individuals concerned, or any members of their dependent families, at risk of refoulement, including by sending them to a third state where they would not have effective and durable protection. 

In no case should the issuing of an arrest warrant, or a subsequent conviction, be treated in itself as grounds for exclusion from refugee status or for expulsion under Article 33(2) of the UN Refugee Convention. Such decisions must only be made within the framework of the 1951 Convention and according to the guidelines set out in the UNHCR Handbook and other relevant guidelines, and must include all procedural safeguards provided in human rights law, including allowing the individual to submit evidence to clear himself or herself, and to appeal against the decision to exclude or expel. The principle of non-refoulement, which prohibits states from returning anyone to a country where they would be at risk of human rights violations, is set out in a number of international treaties and is generally regarded as a principle of customary international law -- it is thus binding on all states. In cases where people risk torture or cruel inhuman or degrading treatment or punishment,  extrajudicial execution or “disappearance” the prohibition on refoulement is absolute, regardless of whether it may be argued that the person concerned falls outside the scope of the protection afforded by the 1951 Refugee Convention, for example because they are considered to fall within the scope of the national security and public safety exceptions indicated in Article 33(2), or have been accused or convicted of crimes which would fall under one of the exclusion clauses of that Convention.
· It fails to address the special obligations and requirements in the cases when extradition is being sought for crimes under international law, such as genocide, crimes against humanity, war crimes, torture, extrajudicial executions and “disappearances”, when national prosecutors and courts are acting as agents of the international community enforcing international, rather than national, law (even when the indictment is based on a violation of the national penal code). In such cases, different considerations apply to certain aspects of the proceedings than when extradition is being sought for conduct which violates only national law.

Article 5 – Central authority

This provision establishes the designation of a central authority, with competence to decide on matters covered by Articles 31, 37 and 38.

The provision for a central authority other than a court to take decisions on immunity (Article 31), life imprisonment (Article 37) and humanitarian grounds (Article 38) retain all the flaws of the existing system abolished elsewhere in the proposal, and which could result in impunity. Amnesty International opposes these provisions with regard to crimes under international law.

Article 10 – Coercive measures

This provisions allows Member States to “take necessary and proportionate coercive measures against a requested person according to the conditions laid down by its national law”.
Amnesty International calls for this provision to contain a express reference to the need that coercive measures be not only in compliance with national law, but also with international law and standards.

Article 11 – Rights of a requested person

This provision should be reworded to guarantee expressly the right to be informed of all of one’s rights
, including the right to be assisted by a legal counsel and by an interpreter and, in the case of non-nationals, to communicate with their diplomatic representation be expressly guaranteed. It should also include the right to be informed of the right to have a court hearing in case he or she does not consent to surrender.

Article 14 – Provisional release

This article establishes that “if the executing judicial authority has reason to believe that the arrested person will not escape, continue to commit offences or destroy evidence with respect to the offence(s) on which the European arrest warrant  is based, and if  the arrested person undertakes to remain available for the execution of the European arrest warrant, the executing judicial authority may decide to release that person until a later date fixed in the agreement between the issuing Member State and the executing Member State” (emphasis added).

Amnesty International calls for this provision to be reworded in a manner consistent with Article 9(3) of the International Covenant on Civil and Political Rights (ICCPR), in order to ensure that the presumption is of release, unless detention is necessary in accordance with international law and standards.

Articles 16 – Consent to surrender

The consent to surrender should be informed consent (with full knowledge of one’s rights and the consequences) and made after consultation with legal counsel. The court should determine in each case that the consent is informed and voluntary.

Article 18 – Hearing

Amnesty International calls for this article to be reworded to ensure that the hearing will not only be in compliance with national law, but also with international law and standards.

Article 20 – Time limit for the decision whether to execute the European arrest warrant

Individuals under surrender procedures must have adequate time to prepare their case and courts of first instance and appeal need sufficient time to reach a decision. This time depends on the nature of the procedure (decision by first instance or appeal) and the factual circumstances of each case.

The 90-day time limit in the provision does not appear to take into account the need for both the determination by the court of first instance and an appellate court. Some flexibility may need to be included to ensure that the accused receives a fair hearing at each stage of the proceedings.

Article 27 – List of exemptions

Amnesty International calls for this article to be reworded to ensure that no state is permitted to refuse to surrender persons accused of crimes under international law solely on the ground that the conduct is not a crime under its national law.

Article 28 – Principle of territoriality

No state should be permitted to refuse to surrender a person to a state seeking to exercise universal jurisdiction over a crime under international law committed outside the requesting state on that ground alone.

Article 29 – Ne bis in idem
The principle of ne bis in idem, as the Human Rights Committee and other bodies have made clear, applies only within a single jurisdiction, apart from the special case of international criminal courts. The ability of a second state, acting as an agent of the international community in enforcing international law, to conduct a second trial for the same conduct when the first state conducted a sham trial, is an important tool of international justice. In the absence of an international criminal court with exclusive jurisdiction, the international framework of justice will require this tool to ensure that states do not cloak those responsible for the worst crimes in the world with immunity through sham trials.

Amnesty International calls for this provision to be reworded to prevent impunity for crimes under international law.

Articles 30 and 31 – Amnesty and Immunity

Amnesties and similar measures of impunity for crimes under international law that prevent determinations of guilt or innocence by courts, establishment of the truth and satisfactory reparations to victims are contrary to international law and should not be recognised by any other state under any circumstances whatsoever. 

Amnesty International calls for this provision to be reworded in order to ensure that such amnesties and similar measures of impunity and statutes of limitation for crimes under international law as excluded as a ground for refusal. 

Article 34 – Videoconference

Amnesty International favours the use of videoconferencing in certain circumstances when it is not feasible to bring certain witnesses to court and the court determines that it would be in the interests of justice. However, the organisation is concerned about criminal proceedings entirely been done by videoconferencing, unless the individual has provided voluntary and informed consent, and that the safeguards of a fair trial are ensured.

Article 35 -  Judgements in absentia
Amnesty International opposes trials in absentia in all cases, except when the accused has fled after being granted bail or provisional release or after the trial in his or her presence has started or when the accused is disrupting proceedings. In the latter case, the court must ensure that the accused can still observe and hear the proceedings and communicate with legal counsel. As soon as the accused is willing to participate without disruption, he or she should be permitted to be present. 

When an accused has been arrested after a trial in absentia in other circumstances, the accused must have a de novo trial before a different panel or court with the full rights to present and challenge evidence as in any other trial.

Amnesty International calls for this provision to be reworded accordingly

Article 38 – Deferment of execution on humanitarian grounds

All decisions on this question in cases of crimes under international law should be made by a court, in accordance with strictly neutral criteria (such as the accused is terminally ill and likely to die before trial) and with the authorities of the requesting state able to participate in the judicial proceedings with full access to all relevant evidence and the ability to introduce and challenge evidence.  

Competence to stand trial in the requesting state should be decided by the court in the requesting state, not by the court in the requested state, since the condition of the accused may

change and this decision is one which should be made at the relevant stage of the proceedings in the requesting state.

Article 40 – Multiple requests

Amnesty International calls for this provision -as well as any other relevant provisions in the proposal, such as Articles 19 (supplementary information) and 39 (deferment of surrender)- to be reworded in order to ensure that priority be given to requests for surrender for the purposes of prosecuting crimes under international law over crimes under national law and that requests for surrender by international courts have priority over requests for extradition by national courts.

Article 49 – Safeguard

Amnesty International calls for this provision to be reworded in order to ensure that the political decision-making by political bodies, is not a substitute for individual judicial determination in a particular case.
� See Amnesty International Fair Trials Manual, AI Index: POL 30/02/98, December 1998.
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