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Brussels, 4th August 2004

Amnesty International Orientations for the multiannual programme building the area of freedom, security and justice.

Adequate access to justice and protection of rights
In preparation for consideration of the multiannual programme building the area of freedom, security and justice (AFSJ) which will take place in autumn 2004, Amnesty International (AI) takes this opportunity to put forward certain areas that it considers to be of paramount importance in the development of the AFSJ.  Amnesty International is encouraged by the fact that the Presidency document in preparation of the political orientations for the multiannual programme
 includes adequate access to justice and the protection of rights as the first key area to be addressed in this next stage of development of the AFSJ.  The protection of fundamental rights and the strengthening of mutual trust by assuring all European citizens of a high-quality system of justice based on common values is also a core part of the Commission Communication on this subject
.  Amnesty International’s assessment of the Tampere agenda
 highlighted the disappointments of the Tampere agenda.  This paper now seeks to put forward the possibilities in the fields of access to justice and protection of rights for making the EU more free, more secure and more just in the follow up to Tampere.

Within this context, from a practical perspective, perhaps the most urgent issue to address is the establishment of a Council working group for human rights within the EU.  The steadily increasing workload related to fundamental rights, whether in relation to the establishment of a human rights agency, the assessment of Article 7 TEU or in the narrower context of judicial cooperation makes the currently fragmented situation untenable.  Having taken the decision to establish a human rights agency, the Council must increase its own capacity to seriously address questions of fundamental rights within the EU.

Protection of fundamental rights

1. Human Rights Agency + Article 7 TEU

The decision to establish a human rights agency out of the EU Monitoring Centre on Racism and Xenophobia in Vienna was taken in somewhat confused and hasty circumstances.  The forthcoming Communication from the Commission, however, should allow the time for careful consideration of how to form a human rights agency that will have a practical impact on the protection of fundamental rights within the EU.  In order for a human rights agency to fulfil this task, it must be given a sufficiently clear mandate to allow for monitoring of the human rights situation in Member States, issuing recommendations for improvements where appropriate and the development of EU policy to further the protection of human rights.

In addition to the development of a human rights agency, Amnesty International urges the Council to consider the Commission Communication on Article 7 TEU
 and to respond with a practical outline of how the EU can fulfil its requirements with regard to monitoring and detecting existing or potential breaches of human rights in Member States with a view to prevention or correction.  

One way in which this issue could be addressed is through the development of a system of peer review and possible technical assistance where problems are identified.  Taking the example of the justice systems of Member States, standards in a Member State could be reviewed by a group of equivalent experts from other Member States to ensure that the standards applied in the EU are, in fact, comparable.  

2. Accession to ECHR + Inclusion of Charter in the Constitution

The new Constitutional text states that the EU will accede to the ECHR and incorporates the EU Charter of Fundamental Rights.  Accession to the ECHR may have a number of practical and legal implications for the EU institutions that should not be underestimated.  Care must be taken to ensure that competing human rights jurisdictions are not formed between the European Court of Justice and the European Court of Human Rights.  To this end, thorough consultation must be carried out to ensure a coherent and practical approach to the protection of human rights in Europe.  That consultation should begin as soon as possible.

3. Racism and Xenophobia

The importance of preventing and combating racism and xenophobia within the AFSJ as set down in Article 29 TEU cannot be underestimated and the multiannual programme should reflect this. Amnesty International urges the Council to put this issue high on the agenda in order to ensure that it is not sidelined as a result of the expansion of the European Monitoring Centre on Racism and Xenophobia into a fully-fledged human rights agency.  

Particular attention should be given to ensuring that access to justice is not affected by discrimination arising from racism and xenophobia and the issue of the marginalisation of communities such as the Roma in relation to the justice system should be made a priority.  

Amnesty International urges the Council to continue attempts to combat racism and xenophobia through the agreement of criminal law legislation to ensure that racist and xenophobic behaviour is not tolerated in any country in the EU.

4. Terrorism 

Amnesty International urges the Council to ensure that the protection of human rights is fully taken into consideration and applied in the fight against terrorism.  In particular, certain aspects of the current situation relating to counter-terrorism in the EU require attention.  

Firstly, the lack of judicial accountability and the absence of an effective remedy to inclusion (of EU nationals) on the EU terrorism lists
 is something that must be addressed if the EU is to maintain its credibility.   

Secondly, the approach of certain Member States to the fight against terrorism undermines the EU’s avowed commitment to protect human rights.  In particular,  Part IV of the Anti-Terrorism Crime and Security Act 2001 in the UK
 which required a derogation from Article 5 of the ECHR in order to detain foreign terrorist suspects indefinitely without trial is a matter which deserves the scrutiny of Member States who share a degree of collective responsibility for the respect of human rights set down in Article 6 TEU as the foundation of the Union.

5. Victims of trafficking

Amnesty International urges the EU to address the issue of trafficking in human beings, in particular women and girls, from a rights protection perspective.  Developments so far in this area have been characterised by a law-enforcement perspective which addresses victims in the context of their cooperation with law-enforcement authorities
.  The phenomenon of trafficking in human beings poses a grave threat to human rights and victims of trafficking are potentially extremely vulnerable.  Amnesty International believes that legislation relating to the protection of victims of trafficking is a key to preventing re-trafficking of victims and to the greater protection of human rights within the AFSJ.

Strengthening mutual trust through improved protection of human rights and access to justice

The development of mutual recognition as the basis for judicial cooperation within the AFSJ requires a foundation of mutual trust in Member States’ justice systems that can only genuinely be found if the standards of the protection of rights and access to justice in different Member States are, in fact, comparable.  There are a number of areas where mutual trust could be strengthened by improvements in the standards applied in Member States.  Informed knowledge of each other’s systems and the realities of those systems would also help to develop mutual trust and should result in an overall improvement in the protection of rights in Member States’ criminal justice systems through the exchange of best practice.  The multiannual progamme should ensure that the mutual trust required for mutual recognition is founded firmly on the reality of an AFSJ that provides a high level of protection for individual rights across the EU.

1.  Peer review and Technical Assistance

One method of ensuring that the standards of protection of rights are comparable across the EU would be to develop a system of peer review.  This could be complemented by the possibility of technical assistance where a Member State is found to fall below the standards expected in the EU on certain issues.  For example, the application of fair trial rights in Member States could be assessed by a group of practitioners (judges, prosecutors or lawyers) from different Member States who could identify elements of best practice that could provide an example for improvement across the EU.  They might also identify practices that fall below accepted standards of protection of fair trial rights as applied in the EU in general so that such a problem might be rectified.

2.  Age of criminal responsibility and treatment of children in the criminal justice system

The age of criminal responsibility varies widely between Member States
.  The European Court of Human Rights in the case of T and V v United Kingdom
 failed to find a violation of Article 3 ECHR in the attribution of criminal responsibility to a child of 10 in England and Wales on the basis that there was no European consensus on the age of criminal responsibility.  There was, however, a strong dissenting judgment from five judges who stated that there was “a general standard amongst Member States of the Council of Europe under which there is a system of relative criminal responsibility beginning at the age of 13 or 14 – with special court procedures for juveniles – and providing for full criminal responsibility at the age of 18 or above.”
  Amnesty International would urge the EU to consider whether, within the context of the AFSJ, there is a general European consensus on the age of criminal responsibility which should result in a raising of that age in some Member States which fall below the generally applicable standards.

The treatment of children in the criminal justice system is one of the topics touched on in the Commission proposal for a framework decision on certain procedural rights in criminal proceedings.
  Amnesty International believes that EU minimum standards should be drawn up regarding the treatment of persons under 18 in the criminal justice systems of Member States.

3. Detention

· Judicial supervision

The judicial supervision of detention including the right to be brought before a judge or judicial authority promptly in accordance with Article 5(3) ECHR and the right to have the lawfulness of the detention decided speedily by a court in accordance with Article 5(4) ECHR provides a key protection of basic human rights.  The application of these rights is currently extremely variable across the EU Member States and, indeed, within some Member States where certain types of offence, such as terrorism offences, entail a reduction in judicial supervision.  Recent jurisprudence from the European Court of Human Rights finding breaches of Articles 5.3 and 5.4 on the part of EU Member States
 shows that this is a problem that needs to be addressed if the EU is to live up to its position as a union founded on the principles of the respect for human rights.

· Conditions and length of pre-trial detention

The conditions and length of pre-trial detention in some Member States may well undermine mutual trust in their criminal justice systems and lead to difficulties in the operation of surrender under the European Arrest Warrant.  All Member States are signatories to the ECHR and their obligations under the ECHR prevent them from surrendering a person to another state where that surrender would result in a serious breach of that persons fundamental rights.
  The Reports of the Council of Europe Commissioner for Human Rights
 and judgments of the European Court of Human Rights
 demonstrate that the conditions and length of pre-trial detention in some Member States might amount to such a serious breach.  The fact of increased cross-border cooperation and the possibility for more surrenders of people across borders may lead to extended pre-trial detention far from a person’s family with serious consequences for the enjoyment of the right to private and family life contained in Article 8 ECHR.  Amnesty International believes that minimum standards relating to the length and conditions of pre-trial detention in the EU would be an important step in improving protection of human rights and in enhancing the mutual trust needed for mutual recognition.


Access to justice

The Commission’s proposal for a framework decision on certain procedural rights in criminal proceedings addresses some key issues in relation to access to justice such as:

· access to legal advice both before the trial and at trial

· access to free interpretation and translation

· ensuring that persons who are not capable of understanding or following the proceedigns receive appropriate attention

· the right to communicate, inter alia, with consular authorities in the case of foreign suspects

· notifying suspected persons of their rights.

A number of other procedural rights have not yet been addressed or are not adequately addressed in the proposal.  The establishment of high standards of procedural rights in the context of the EU is necessary both in order for the EU to put into practice the values that it espouses through Article 6 TEU, and to ensure that judicial cooperation to combat crime is possible between Member States thanks to a high level of mutual trust between countries.

Amnesty International believes that, amongst others, the following key issues related to procedural rights should be addressed at EU level to improve the protection of human rights within the EU, create a basis for a genuine area of freedom, security and justice and enhance mutual trust between Member States:

· access to a doctor

· electronic records of questioning in police stations

· right against self-incrimination 

· ne bis in idem

· legal aid

· length of criminal proceedings in accordance with Article 6 ECHR

Admissibility of evidence

Differences in the admissibility of evidence in different Member States raise a number of questions about the standards of protection of rights across the EU as well as the effectiveness of prosecutions of serious forms of crime such as trafficking in human beings and terrorism which can themselves result in grave abuses of individual rights.  

Amnesty International believes that a key part of the new multiannual programme for the AFSJ must be legislation preventing the admissibility of evidence extracted through torture or other ill treatment in criminal proceedings (except where such evidence is used in the context of a prosecution of the alleged ill treatment or torture). In a number of extradition proceedings prior to the advent of the European arrest warrant system, judicial decisions prevented or delayed extradition between EU Member States
, in particular in terrorism related cases on the basis of allegations of ill-treatment at the hands of the police.  The facts of these cases turned on the admissibility of evidence allegedly extracted from a third party through ill-treatment or torture which would result in a flagrant denial of the right to a fair trial of the extraditee under Article 6 ECHR if he/she were to be returned and/or would be contrary to a state’s obligations under the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.  The principle behind these cases remains unchanged in the European arrest warrant scheme which, without legislation to correct the problem, is likely to face similar difficulties in such cases.  Clear legislation excluding evidence extracted through torture or other ill-treatment would result in raising the standards of rights protection across the EU.  The use of such evidence indicates a tacit acceptance of the use of torture and other ill treatment which has no place in an EU founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms and the rule of law.

Practical Implications

The creation of an area of freedom, security and justice has been predominantly in the inter-governmental field.  Funding for justice and home affairs issues is minimal by comparison with areas of Community competence such as agriculture.  If the EU is to establish a genuine area of freedom, security and justice guaranteeing access to justice and protection of human rights, it must address the issue of funding.  Many of the proposals that have been put forward in this area have serious financial implications if they are to be put into practice rather than simply serving to outline principles.  

In order for the work of an EU human rights agency to be of value it will require sufficient resources to carry out thorough and efficient monitoring in coordination with national agencies and institutions.  If the quality and availability of free translation and interpreting for criminal proceedings is to be maintained, those translators and interpreters will need a solid funding base.  In order to ensure access to effective legal advice when the interests of justice so require, a large amount of funding will need to be set aside to guarantee that adequate levels of legal aid are available across the EU.  With advances in these areas, if the EU is to demonstrate a genuine commitment to the protection of human rights and access to justice it is time to consider the possibility of joint ressourcing in these fields to make sure that the principles are translated into practice.
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