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I. Introductory remarks and overall assessment of the proposal

On 20 September 2000, the European Commission adopted a draft Council Directive on minimum standards on procedures for granting and withdrawing refugee status. In putting forward this proposal, the Commission aimed at completing the set of legislative measures in the field of asylum as set out in Article 63 of the Amsterdam Treaty, and envisaged by the 1999 European Council of Tampere as the first legislative step of developing a common European asylum system. 

This initial proposal was negotiated during the course of 2001. Due to the deadlock of negotiations, the Laeken European Council, held in December 2001, requested the Commission to bring forward a modified proposal. In conformity with the conclusions of the Laeken Council, the European Commission presented an amended proposal in June 2002. Amnesty International notes that the global architecture of the amended proposal has undergone considerable changes and a great number of provisions have been amended according to the outcome of the previous negotiations.

Amnesty International welcomes a number of provisions contained in the proposal. In particular, core elements of a fair procedure are reflected in this proposal such as the right to be informed and access to an interpreter (article 9), the right to a personal interview (article 10), access to legal assistance (articles 13-14), or the right to an effective remedy before a court of law (article 38). Provisions regarding unaccompanied minors are also a positive step towards the protection of vulnerable groups (article 15). Amnesty International also welcomes the principle stated in article 9 that minimum guarantees should be applied to every asylum seeker, regardless of the type of procedure applied to his or her case. 

However, Amnesty International is concerned by the overall balance of the proposal, which undermines the overall objective of harmonisation, but also downgrades the level of procedural safeguards by extending the material scope of the accelerated procedure. Based a detailed assessment of the proposal, Amnesty International wishes to raise its concerns regarding the following key issues.

· Harmonisation undermined

Amnesty International notes a considerable retreat in the harmonisation process. A number of crucial questions, such as the suspensive effect of appeal or border procedures, are left at Member States’ discretion by the extensive use of standstill clauses. Although Amnesty International has never taken a position on the harmonisation process per se, it believes that such a step back may downgrade refugee protection in cases where national legislation does not provide a satisfactory level of procedural guarantees. This process also undermines the ultimate objective of setting up a common level of protection throughout the European Union and so putting an end to secondary movements. In addition, Amnesty International believes that the many cross-references to national legislation make it very difficult to identify the exact content of the common minimum standards available under the present document.

· Limiting access to territory and procedure

Amnesty International is concerned by the fact that numerous provisions in this proposal may restrict access to territory and therefore access to asylum procedure (see below comments on detention of asylum seekers, asylum applications lodged at the borders and on the accelerated procedure). The restriction of the right to stay in Member States' territory until a final decision is made is of particular concern to Amnesty International. Indeed, contrary to the initial proposal, the proposal greatly extends the possibility for Member States to derogate (both under the regular and accelerated procedure) from the rule that appeal procedures must have a suspensive effect. Amnesty International strongly opposes derogation to the suspensive effect of appeal procedures as this may result in refoulement.

Furthermore, Amnesty International is concerned that border management tools might in practice prevent such effective access to a fair and equitable procedure. Amnesty International has stated repeatedly that, while recognising that States are entitled to control immigration and entry to their territory, asylum-seekers should have effective access to asylum procedures. Any restrictions on entry, such as visa requirements, the fight against forged documents, carriers’ sanctions, engagement of immigration liaison officers, the conclusion of readmission agreements or other restrictive measures, should not obstruct this access in practice
.
· Extending accelerated procedures

The extension of the material scope of accelerated procedures is also a matter of concern. Under the new proposal, the regular procedure now becomes the exception and the accelerated procedure the rule. As a consequence, it is likely that the vast majority of asylum applications will be examined under a procedure that foresees lesser guarantees. This extension is at variance with the standards laid down by UNHCR EXCOM conclusion n° 30 where a “manifestly unfounded” claim is defined as a clearly fraudulent claim or not related in any way to the Geneva Convention. Of particular concern is the undue linkage between the suspicion that the asylum seeker may constitute a danger for the State's national security or a threat to the national community and the implementation of accelerated procedure. Amnesty International also opposes the extension of the scope of the accelerated procedure to claims involving elements of an international penal procedure (indictment by an international criminal court, extradition), or to claims falling prima facie under an exclusion clause. 

· Downgrading procedural guarantees

Amnesty International believes that procedural guarantees have generally been downgraded. Many provisions of the proposal do not fully comply with the jurisprudence of the ECHR, or with the conclusions of intergovernmental bodies such as UNHCR or the Council of Europe. Amnesty International is aware of the legal framework provided by the treaties in which the EU is to operate when adopting measures in the field of asylum. This legal framework limits EC instruments on asylum to minimum standards. However, minimum standards must be those currently provided by international law, and not lower ones. Indeed, an essential element of the EU legal framework is provided by Article 6 of the treaty on European Union (TEU). Under this article, there is a legal obligation for the Union to “respect fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms […] as general principles of Community law”. In that context, Amnesty International considers that the relevant case law of the European Court of Human Rights should be used as benchmarks to define common minimum standards of harmonisation. In particular, the rulings of the Court should be reflected into relevant provisions regarding the scope of detention of asylum-seekers, or the right to an effective remedy.

· II. Summary of Amnesty International recommendations

In its response to the Commission’s proposal, Amnesty International wishes to restate the essential principles which, according to the organisation, constitute a minimum standard for fair and satisfactory asylum procedures under international law. These principles should apply to all procedures following an asylum claim:

· All asylum seekers are given effective access to the territory and to fair and satisfactory procedures. Such an effective access shall not be prevented by the existence of admissibility and accelerated procedures. In order to avoid pre-screening, the respective competence of border officials and determining authority should be clearly divided.

· All asylum-seekers (including those under detention, in transit zones or in any other “closed area”, and regardless of the procedure) have the right to effective legal assistance at all stages of the procedure, and must be guaranteed effective access not only to UNHCR but also to other organisations working on behalf of refugees (whether working on behalf of the UNHCR or not) at all stages of the procedure.
· All asylum seekers, without exception and regardless of the procedure, are given the opportunity to have a personal interview by a qualified authority. In order to improve the efficiency of the asylum procedures, Member States should allocate necessary resources to staffing and training. 
· All asylum seekers are given access to the services of competent, qualified and impartial interpreters. Communication shall take place in a language that the individual asylum seeker does actually understand.
· No asylum seeker is detained unless it has been established that detention is necessary, is lawful and complies with one of the grounds recognised as legitimate by international standards. In all cases, detention should not last longer than is strictly necessary. All asylum seekers should be given adequate opportunity to have their detention reviewed (both on its legality and of its necessity) by means of a prompt, fair, individual hearing before a judicial or other similar authority whose status and tenure afford the strongest possible guarantees of competence, impartiality and independence.

· All asylum seekers have access to an effective remedy in the meaning of article 13 ECHR and article 47 of the Charter of Fundamental Rights of the European Union. All appeals should be of a suspensive nature, without exception. In all cases the asylum-seeker must be allowed to stay in the country to await the outcome of the appeal. 

These principles should be seen as one coherent entity. Only the combination of these principles, taken as a whole, creates a structure that provides the minimum to guarantee that refugees can be provided the necessary protection. It is important to stress that these principles constitute only the minimum standards essential to ensure a satisfactory asylum procedure.



III. General provisions (Chapter I)

Amnesty International would like to make the following remarks concerning articles 2 and 3

· Definition of “refugee” (article 2 para. f)
Article 2 paragraph (f) defines a "refugee" as a person who fulfils the requirements of Article 1 A of the Geneva Convention. By reference to the proposal for a Council directive on minimum standards for the qualification and status of third country nationals and stateless persons as refugees and persons who otherwise need international protection [COM (2001) 510 final], this applies only to a third country national or a stateless person. Amnesty International opposes such a restrictive definition since the exclusion of EU nationals is a violation of the provisions of Article 3 of the Geneva Convention, which prohibits any discrimination, based on the ground of nationality. Although it is very unlikely that EU nationals may have a valid claim to apply for asylum, it must be reminded that, pursuant to article 42, States parties to the Geneva Convention may neither limit the personal scope of Article 1, nor make any reservation to Article 3.

· Recognition of refugee status  (article 2 para. g)

Amnesty International recalls that under international refugee law, refugee status is not granted, but recognised (Article 1(A) of the UN Refugee Convention). According to the Geneva Convention, the declaratory nature of the refugee status may be explained by the fact that it is not the actual eligibility decision that makes someone a refugee but the actual facts which have forced the refugee to leave his country of origin or of former residence. Amnesty International recommends amending article 2 paragraph (g) accordingly.

· Withdrawal of refugee status (article 2 para. k)
Article 2 paragraph (k) stipulates that the decision to withdraw refugee status may be based either on Article 1(F) or on Article 33(2) of the Geneva Convention. Amnesty International recalls that under international refugee law, the cessation of refugee status is ruled by Article 1(C) of the UN Refugee Convention, and not by Article 33(2) of the said instrument. Article 33(2) deprives a refugee of the benefit of the non-refoulement provision, but it does not exclude or deprive a refugee from refugee status. Reference to this article is therefore not relevant in the context of withdrawal of refugee status. Amnesty International recommends amending Article 2 paragraph (k) in order to fully respect the provisions of the Geneva Convention.

· Scope of the proposal (article 3) 

Article 1 limits the scope of the proposal to procedures for granting and withdrawing refugee status. Article 3 opens the possibility of applying the provisions of the Directive to applications for subsidiary protection. Amnesty International believes that a comprehensive examination of all applications for protection should be the rule. The circumstances forcing people to flee their country of origin are often of a composite nature and a single procedure would enhance the coherence in the decision making. While a single procedure would enhance the transparency and the efficiency of the decision making process, it would also ensure that procedures applied to subsidiary forms of protection would include the same procedural standards and guarantees. In case Member States nevertheless decide to apply two separate procedures, Amnesty International recommends that the same minimum procedural guarantees should apply to applications for subsidiary form of protection.




IV. Basic principles and guarantees (Chapter III) 

1. Access to the asylum procedure (article 5)

·  Time limits for requesting protection (para. 1)

Amnesty International deplores that time limits for requesting protection are not prohibited as such, “but only in so far as they may be used to circumvent an appropriate examination of an application". Amnesty International believes that this provision does not provide a sufficient safeguard. As emphasised by UNHCR, the filing of a claim may be delayed by a great number of valid reasons such as “the need to consult first with a legal counsellor, trauma or cultural sensitivities
”. Member States practice shows that compulsory time limits are often used as a ground for rejection, this problem being also a critical element in the asylum procedures set up in candidate countries. Amnesty International therefore believes that time limits shall neither be used as a ground to exclude asylum requests from consideration nor as sole a ground for rejection.

· Access to asylum procedures (para. 5)

Amnesty International welcomes the principle that procedures shall start as soon as possible. However, the organisation is concerned by the fact that, contrary to the first proposal, the present directive does not prohibit Member States from submitting asylum seekers to prior formal requirements before having access to the asylum procedure. Amnesty International has time and again voiced its concerns regarding Member State practice since such prerequisite may lead to substantially delay the formal registration of the asylum application and therefore preclude access to social benefits and reception conditions during a period of time that sometimes amounts to nearly a year
. Adequate safeguards should be added in order to avoid undesirable effects of such requirements.

· Border authorities (para. 6)

Amnesty International welcomes the inclusion of a general provision regarding training and instructions to border authorities. The implementation of this provision is of critical importance given the central role that border guards play in the asylum procedure in some EU Member States and in candidate countries. However, Amnesty International believes that the broad wording of paragraph 6 is confusing regarding the actual role of the border guards as far as the decision making process is concerned. Of particular concern to Amnesty International is that border authorities shall receive  "instructions for dealing with asylum applications". In order to avoid "pre-screening" by border officials, the organisation recommends that implication 
of border authorities should be restricted to registering asylum applications and forwarding them and relevant information to competent authorities. 

As far as training is concerned, Amnesty International recommends that the Member States shall put their practice in compliance with the provisions of Recommendation n° R (98) 15 of the Committee of Ministers of the Council of Europe on the training of officials who first come into contact with asylum seekers, in particular at border points
. 

2. Right to stay pending the examination of the application (article 6)

Article 6 stipulates a right "to remain on the territory of the Member State until such time as the determining authority has made a decision". Amnesty International is concerned that the right to stay on a Member State's territory is clearly limited to the first instance procedure. Indeed, according to article 2 (e), a "determining authority means any quasi-judicial or administrative body in a Member State responsible for examining applications for asylum and competent to take decisions at first instance in such cases". Amnesty International strongly opposes restriction to the right to stay until a final decision is taken. Derogation may lead to a violation of the principle of non-refoulement and that is contrary to the jurisprudence of the European Court of human rights regarding the actual access to an adequate and effective remedy [ ECHR, Bozano vs France, 18 November 1996; Report of the European Commission of Human Rights, decision Platteform "Ärtze für das Leben" vs Austria, 21 June 1988 ]. (see also comments on articles 39 and 40).

Amnesty International is also concerned by the wide margin of discretion left to Member States as per article 6, para 2 regarding subsequent applications. This provision does not contain enough safeguards and does not take into account a fundamental change of situation in the country of origin where an individual becomes a "refugee sur place" in the meaning of paragraphs 94 to 96 of UNHCR Handbook. Amnesty International therefore recommends amending article 6 accordingly.

3. Requirements for the examination of applications (article 7)

Amnesty International believes that the criteria set up by article 7 should not only be applied to first instance procedure but should rather be applied at each stage of the procedure. Regarding the level of guarantees set up by article 7, it wishes to comment more particularly on the following issues:   

· Access to information (para. b)

Amnesty International welcomes paragraph (1) (b) that foresees specific provisions on access to precise and up-to-date information. However, for the sake of objectivity and impartiality, the assessment of a situation prevailing in a country of origin or transit should not only be based on information provided by governmental or intergovernmental bodies. Reports produced by non-governmental organisations should expressly be mentioned as sources of information. Furthermore, it states that this information would be made available to decision-makers: to avoid the implication that it may be withheld from the scrutiny of the asylum seeker and/or his legal adviser, the provision should be amended in order to ensure that applicants are also given effective access to all relevant information in the case at all stages of the procedure, and that they are given the opportunity to make observations on this information. 

· Refugee status determining authority (para. c)

Article 7 (1) (c) states that “the personnel examining applications and taking decisions have the appropriate knowledge with respect to relevant standards applicable in the field of asylum and refugee law”. Amnesty International welcomes this provision as the competence of the determining authority is of great importance. As fundamental human rights, including the right to life and freedom from torture of individuals may be at stake, the responsibility for decision-making must be taken by an appropriate body and adequately qualified officials. Amnesty International believes however, that the status and tenure of the decision-makers should afford the strongest possible guarantees not only of their competence and but also of their impartiality. It is essential that the body established to examine and decide on asylum claims ensures decision-making, which is independent, based only on human rights and other considerations relevant to asylum, and not influenced by other considerations pertaining to immigration or foreign policy.

4.
Requirements for a decision by the determining authority (article 8)

Amnesty International welcomes the provision of article 8 paragraph (1) that stipulates an obligation for Member States to notify a decision in writing. It appreciates that the provisions of article 8 are further strengthened by article 9(d) that stipulates that the decision must be notified within a reasonable time and in an appropriate manner.

Amnesty International also welcomes article 8(2) which establishes that “if an application is rejected, the reasons in fact and in law are stated in the decision and information on how to challenge a negative decision is given in writing". Indeed, as a negative decision can only be appealed properly if the asylum seeker is informed of the considerations that have led to that decision. However, Amnesty International notes that article 8 does not include any precise provision on the language to be used for providing this information. In the recent case Conka vs. Belgium, (judgement of 5 February 2002), the European Court of Human Rights held that all relevant information shall be provided in a language that the asylum seeker does actually understand.  Amnesty International believes that article 8 should be amended accordingly.

5. 
Guarantees for asylum applicants (article 9)

Article 9 sets out guarantees for all applicants during the examination of their application for asylum by the determining authority without distinction between the accelerated and the regular procedures. Amnesty International welcomes the principle of non-discrimination between regular and accelerated procedures, but it must be underlined that this general principle is greatly undermined by the high number of exceptions that entitle Member States to reduce procedural guarantees in the case of accelerated procedures. Amnesty International recommends deleting these exceptions in order to ensure an equivalent level of procedural guarantees under both procedures.

· The right to be informed (article 9 (1) (a))

 Article 9 paragraph (1) (a) establishes that all asylum seekers “must be informed of the procedure to be followed and of their rights and obligations during the procedure in a language that they may reasonably be supposed to understand […]". Amnesty International welcomes the general line of this provision but is however concerned that Member States have limited obligation as regards the language used in order to inform the applicants. This limited obligation is also reflected in several provisions of the proposal, such as article 11 paragraph (2) (b) that is dealing with the communication during the interview, or article 15 concerning guarantees for unaccompanied minors. As a result, the applicants may not be able to fully understand their rights and obligations and therefore he/she may not be able to fully comply with the duty to co-operate as stated in article 16. The appreciation of what is a “language that can reasonably be supposed to be understood” is left at the discretion of determining authorities and opens the door to arbitrary interpretation. Amnesty International believes that the wording of this provision is not consistent with the general principle of equity. As already mentioned the European Court of Human rights has firmly held in the case of Conka vs. Belgium that the communication with an asylum seeker must take place in a language that this individual does actually understand since the rights guaranteed under the Convention are not “theoretical or illusory, but practical and effective”, (ECHR, Conka vs. Belgium, opus cit., §45-46; ECHR, Matthews vs.UK, §34).

· Access to an interpreter (article 9 (1) (b))

Article 9 paragraph (1) (b) provides that all applicants for asylum "must receive the services of an interpreter for submitting their case to the competent authorities whenever reasonable". This provision must be read in conjunction with article 10 paragraph 2(c) that stipulates that the right to a personal interview may be omitted where "the competent authority cannot provide an interpreter within a reasonable time". Amnesty International believes that this discretionary margin of appreciation is unacceptable as it gravely undermines the general right to have access to an interpreter. Article 10, paragraph 2(c) is of particular concern to Amnesty International because this provision may lead to frequent denials in the framework of the accelerated procedure.

Access to competent, qualified and impartial interpreters should be ensured at all stages of the procedure, as the lack of interpretation may affect the opportunities of asylum seekers to present their cases properly. 

Amnesty International calls for the wording of this provision to be revised in order to ensure that effective access to interpreters by all asylum seekers at all stages of the procedure is guaranteed free of charge. Competent authorities should have no discretionary power to decide whether to grant this access or not.

· Opportunity to communicate with UNHCR and other organisations working on its behalf (article 9 (1) (c))

Amnesty International welcomes the provisions on the right to communicate with UNHCR. Such contact is further guaranteed by Article 21(a), which explicitly states that UNHCR shall have access to asylum seekers, including those under detention and in airport transit zones. 
However, Amnesty International regrets that article 9 (1) (c) only stipulates that Member States shall not deny access to these organisations. Amnesty believes that this provision should foresee a positive obligation for Member States to guarantee effective access not only to UNHCR but also to other organisations working on behalf of refugees (whether working on behalf of the UNHCR or not) at all stages of the procedure.


6. 
Personal interview (article 10)

Article 10 paragraph (1) stipulates that "before a decision is taken by the determining authority, the applicant for asylum shall be given the opportunity of a personal interview". Amnesty International welcomes this provision, the right to a personal interview being the key element of a fair and efficient asylum procedure. However, some of the exceptions listed in paragraph (2) undermine this general principle. The material scope of such exceptions is further broadened by the provisions of article 35 that allow Member States to derogate from this principle in the case where asylum applications are lodged at Member States borders and in the case where applicants for asylum are detained in airport and port transit zones. 

In the context of article 10, the provisions of paragraph (3) concerning the right for legal advisers to submit comments on behalf of the applicant in lieu of a personal interview cannot be regarded as a sufficient safeguard. On one hand, it shall be recalled that the personal interview is of critical importance within a procedure where the recognition of the refugeehood is mainly based on the credibility of subjective and objective elements provided by the applicant (see paragraph 196 of UNHCR Handbook). On the other hand, paragraph (3) is undermined by the provisions of paragraph (4) that stipulates that determining authorities may take a decision even where no comments were received.

Amnesty International calls for article 10 (1) to be amended to state expressly that the competent authority must conduct a personal interview with all applicants for asylum. If the personal interview is not possible for reasons such as, for instance, physical or mental incapability, the competent authority must ensure that the asylum claim can be fully presented through other means and that no final decision is taken unless this requirement is fulfilled.

7.
Requirements for personal interview (article 11) 

Amnesty International welcomes the provisions of article 11. The organisation particularly welcomes the fact that the applicant's cultural origin and vulnerability shall be taken into account by the person who conducts the interview and by the interpreter. 
Although it acknowledges practical constraints, Amnesty International would like to stress the need to increase awareness of the specific needs of victims of sexual violence as acknowledged by UNHCR EXCOM Conclusions n° 64 (XLI). Bearing in mind that sexual violence has been widely used in recent conflicts as a weapon of war, interviews should systematically take place without the presence of family members in cases where the applicant comes from a region where it is well known that sexual violence has been widely used. Wherever necessary, refugee women should be interviewed by skilled female interviewers. In any circumstances, privacy and confidentiality should be fully respected.  

8.
Status of the transcript (article 12)

Amnesty International welcomes the provisions of article 12 paragraphs (1) and (2). However, given the critical importance of this document, it considers that asylum seekers should always have the right to comment on the transcript of the interview and to have those comments taken into account in the decision making.

9. Access to legal assistance (articles 13 and 14)

· Restrictive qualifying factors to access free legal assistance 

Amnesty International notes with satisfaction that, according to article 13 paragraph (1), Member States shall allow asylum seekers the opportunity to consult in an effective manner a legal adviser or other counsellor on matters relating to their asylum claim at all stages of the procedure, including following a negative decision. 

However, Amnesty International deplores that effective access to a legal adviser is greatly undermined in cases where the applicant is not entitled to stay on the Member State territory pending the outcome of the appeal procedure, such provisions making access to legal assistance practically impossible.

Furthermore, Amnesty International is concerned by the addition of 
new qualifying factors to determine the availability of free legal assistance pursuant to article 13 paragraph (2). While the initial proposal only provided for a test of sufficient resources, Member States may now also provide for an examination of its necessity and such an examination may include a legal merit test. Amnesty International is concerned that access to free legal assistance will be systematically denied to cases considered as inadmissible or manifestly unfounded as per articles 25-32 of the present proposal (see comments below). Considering that these notions apply to a very broad range of situations, Amnesty International is concerned that restrictions to free legal assistance may have negative consequences on bona fide asylum seekers. Amnesty International recalls that the European Commission of Human Rights has firmly ascertained that there is a clear distinction between the notion of a “manifestly unfounded claim” as defined under national legislation, and the concept of an ill-founded claim that may be used by the Court of Strasbourg. Therefore, an asylum application can be considered as manifestly unfounded by a Member State, but this claim may still be considered as an arguable claim under the provisions of the European Convention on Human Rights [ECHR, D.S., S.N. and B.T., decision of 16 October 1992]. 

·    Specific provisions dealing with closed areas

The scope of article 13 (1) is further limited by article 14 (1), which allows Member States to limit access of legal advisers to closed areas  “where […] such limitation is objectively necessary for the security of the area or to ensure an efficient examination of the application, provided that access by the legal adviser or other counsellor is not thereby severely limited or rendered impossible”. 
Amnesty International believes that the scope of such limitations is too broad. The mere reference to “an efficient examination of the application” is vague and may lead to arbitrary interpretation. It shall be recalled that Member States have the obligation under international law to ensure human rights protection of all persons under their jurisdiction, and that this includes also those under detention and in international zones. In this respect, the European Court of Human Rights stated in the case of Amuur vs. France (judgement of 20 May 1996), regarding the detention of asylum seekers in the international zone of Paris-Orly airport, that even though the applicants were not in the territory of the State Party concerned, within the meaning of its national legislation, “holding them in the international zone of [the airport] made them subject to French law” since “despite its name, the international zone does not have an extraterritorial status” (§52). The Court reaffirmed this decision in the case of D vs. UK (judgement of 21 April 1997), where it stated that “regardless of whether or not [the applicant] ever entered the United Kingdom in the technical sense […] it is to be noted that he has been physically present there and thus within the jurisdiction of the respondent State. It is for the respondent State therefore to secure to the applicant the rights guaranteed under the Convention” (§48).

Amnesty International recalls that asylum seekers are vulnerable and cannot expect to know how to exercise their rights in the asylum procedure. For this reason, effective legal assistance should be ensured as soon as the asylum procedure starts. Lawyers assisting asylum seekers should, where at all possible, be specialised in refugee law, and in all cases be given full access to their clients and sufficient time to familiarise themselves with and prepare the case.

In view of the crucial importance of decisions on asylum claims, which have an effect on fundamental rights, such as inter alia the right to life and to freedom from torture, Amnesty International calls for the relevant provisions in the proposal for an EC Directive on asylum procedures to be amended in order to ensure that this instrument guarantees that all asylum-seekers (including those under detention, in transit zones or in any other “closed area”, and regardless of the procedure) are given the right to effective legal assistance at all stages of the procedure.
10. 
Guarantees for unaccompanied minors (article 15)

Article 15 of the proposal contains special safeguards for unaccompanied minors. The organisation particularly welcomes the fact that a representative must be appointed to assist and represent all unaccompanied minors from the beginning of the procedure. Amnesty International also welcomes the provisions stating that the interview should be done in a sensitive manner and should take into account the particular situation of the child, and that the decision is taken by specially trained persons with appropriate knowledge of special needs of minors.

However, Amnesty International regrets that, contrary to the initial proposal, the specific reference to human dignity is no longer mentioned in paragraph (3) regarding the medical examinations to determine the age of unaccompanied minors. Amnesty International notes that, according to the explanatory memorandum, "it goes without saying that the methods used for medical examinations to determine the age of unaccompanied minors should be safe and respect human dignity". The organisation believes that respect of human dignity is an intrinsic element of the right to private life, as protected by article 8 ECHR, and therefore recommends that this safeguard be embodied within article 15.

11.
   Establishing the facts in the procedure (article 16)

Amnesty International welcomes the provisions of Article 16 (3) that expressly mention that, provided their co-operation, asylum seekers are to be given the benefit of the doubt. However, Amnesty International fears that this principle may be affected by the results of the negotiations on Article 7 of the draft qualification directive, that sets out a list of detailed provisions concerning elements to be taken into account by determining authorities in order to assess the credibility of an asylum application
. In order to avoid gaps in refugee protection, Amnesty International recommends that both proposals should contain similar provisions regarding the assessment of facts and circumstances. 

Amnesty International also believes that the burden of proof should be shared equitably between the authorities and the claimant. Given the extent to which co-operation has a critical impact on the use of accelerated procedures as per article 24 (4) of the proposal of directive on asylum procedures, Amnesty International believes that the provisions relating to the claimant's duty to co-operate should be further clarified and strictly circumscribed. Although the asylum seeker must duly co-operate and give access to all available evidence, it must be reminded that, under international refugee law, the recognition of refugee status is not dependent on the production of formal evidence. As a consequence, in the case where the claimant is unable to provide evidence such as identity or travel documents, he should be given the benefit of the doubt provided that he is co-operative and his explanation is credible and coherent. The jurisprudence of the European Court of Human Rights provides important guidance in this respect. Indeed, the Court has expressly held that it is for the Contracting State to give all guarantees that the claimant will not be exposed to treatments prohibited by article 3 ECHR. In case there is no such assurance, the Court held that the claimant shall enjoy the benefit of the doubt [ECHR, Vilvarajah and Other, judgement, §36 ; ECHR Chahal vs. UK, 25 October 1996].

While delays in application are a factor in Member States assessment of the credibility of the claim, Amnesty International recalls that late submission of an asylum application shall not be regarded as a presumption of fraud or manifestly unfounded application. Indeed, a person may become a refugee "sur place" due to circumstances arising in his country of origin during his absence. Although Amnesty International acknowledges that abuses may occur, Member States should closely assess whether the claimant's activities have come to the notice of the authorities of the country of origin, and whether such activities are treated by them as demonstrative of adverse political or other prohibited opinion or characteristic, and give rise to a well-founded fear of persecution. 

12.

Detention (article 17)

· Lawfulness of the detention

Amnesty International welcomes paragraph (1) of article 17 that prohibits the detention of asylum seekers “for the sole reason that his application for asylum needs to be examined”. However, Amnesty International is deeply concerned by the fact that the scope of article 17 is very large. Indeed, article 17 does not provide an exhaustive list of cases where detention may be justified. It only establishes that detention may be justified for an "efficient examination of the application" or where "there is a strong likelihood of his absconding". Paragraph (2) also stipulates that an asylum seeker may be detained where this is necessary in order to speed up the examination process. 

Amnesty International believes that the wording of article 17 is too vague and leaves a too wide margin of discretionary power. It shall be recalled that the European Court human Rights has held that provision, which "authorises such deprivation of liberty - especially in respect of a foreign asylum-seeker- must be sufficiently accessible and precise, in order to avoid all risk of arbitrariness" [ECHR, Amuur vs. France, 25 June 1996, §50; see also ECHR, judgement Winterwerp vs. Netherlands, 24 October 1979, §39]. 

Furthermore, these provisions are at variance with the grounds included in EXCOM Conclusions n°44 (1986) and EXCOM Conclusions n° 85 (1998). Amnesty International believes that detention of asylum seekers should be avoided. Alternatives to detention and non-custodial measures should always be considered before resorting to detention. No asylum seeker should be detained unless it has been established that detention is necessary, lawful and complies with one of the grounds recognised as legitimate by international standards. Amnesty International calls on Member States to introduce minimum safeguards pursuant to article 37 of the UN Convention on the rights of the child. Unaccompanied minors should only be detained as a last resort and in facilities appropriate to their status. In all cases, detention should not last longer than is strictly necessary. 

Amnesty International recommends amending article 17 accordingly.

· Judicial Review

Paragraph 3 of Article 17 establishes the obligation for Member States to provide “for the possibility of an initial judicial review and subsequent regular judicial reviews of the order for detention of applicants for asylum detained pursuant to paragraph 1". Therefore, this obligation does not cover the detention based on paragraph 2. Amnesty International recommends that this provision be reworded to ensure that the “possibility” to or not to provide for revision is not left to the discretion of Member States. Under international law, the establishment of a mechanism to review the detention of asylum seekers is mandatory. The European Court of Human Rights firmly recalled this principle in the recent case of Dougoz vs. Greece, 6 March 2001, a case  concerning a Syrian national who has been recognised as a refugee by UNHCR. The Court held that "the detained person is entitled to a review of his detention in light not only of the requirements of the domestic law, but also of those in the text of the ECHR, the general principles embodied therein and the aim of the restrictions permitted by article 5§1". The Court stated that "article 5§4 does not guarantee a right to judicial review of such breadth as to empower the Court […] to substitute its own discretion for that of the decision-making authority. The review should however be wide enough to bear on those conditions, which are essential for the "lawful" detention of a person according to article 5§1 (ECHR, Dougoz vs. Greece, §61) ". Amnesty believes that, following the ruling of the court, all asylum seekers should be given adequate opportunity to have their detention reviewed (both on the basis of its legality and necessity) by means of a prompt, fair, individual hearing before a judicial or other similar authority. Amnesty International opposes the practice of detaining asylum seekers when adequate and effective safeguards do not exist or are not followed.
· Time limits

Amnesty International is concerned that article 17 (1) does not contain any recommendation regarding the time limit for detaining an asylum seeker. It shall be reminded that in the above mentioned case of Amuur vs. France, the European Court of Human Rights held that holding someone in an international zone was not a mere restriction upon liberty but rather a deprivation of liberty contrary to article 5 (1) ECHR. Although the jurisprudence did not provide any specific time limit, the Court held that holding a person in an international zone “should not be prolonged excessively”. In that particular case, the Court found that holding someone in a transit zone for more than twenty days was excessive. 

Although it acknowledges that time limits provided by national legislation greatly vary, Amnesty International recommends developing common minimum standards in order for this proposal of directive to fully comply with the ruling of the European Court of Human rights. 

13. Procedure in case of withdrawal of the application (article 19)

Amnesty International is concerned that article 19 does not include any guarantees regarding the right of an asylum seeker to have his case re-opened. Amnesty International believes that article 19 should include guarantees similar to the ones foreseen by article 20 paragraph (2).




V. 
Procedures at first instance (Chapter III)

As already mentioned, the considerable extension of the material scope of the accelerated procedure is of particular concern to Amnesty International since procedural guarantees to be applied under this procedure have been considerably limited. Although the organisation acknowledges the fact that some asylum claims are fraudulent and that lengthy procedures have a detrimental effect on those in real need of international protection, Amnesty International has stated time and again that accelerated procedures do not constitute an adequate answer to abuse of asylum procedures. Amnesty International supports UNHCR’s view according to which the allocation of sufficient resources to refugee status determination is the only meaningful way to accelerate the entire process
. .
Amnesty International believes that the non-refoulement obligation, which requires Member States to identify all those protected by this rule, is best met by a full and satisfactory asylum procedure at first instance, in which all asylum claims are properly examined by the competent authority. Amnesty International acknowledges that special circumstances may warrant the exceptional treatment of an asylum claim or a group of claims from persons in a similar situation. Such exceptional treatment however, would only permit that the appeal against a negative decision at first instance may be expedited and only if an asylum claim can be identified in a satisfactory procedure at first instance as clearly fraudulent or not related in any way to criteria for granting asylum (see below comments on article 29). Even if expedited, the appeal procedure should still allow for a fair re-examination of an asylum claim and must in all cases have suspensive effect on expulsion, as provided for by international law and standards (see below comments on articles 39-40). 
14. Cases of inadmissible applications 

· General concept (article 25)

Amnesty International is concerned by the fact that there is no clear distinction between admissibility and the substantive aspect of the asylum procedure. Amnesty International recalls that these two concepts are of different nature: the concept of inadmissibility relates to procedural rules with no consideration of the well-founded need of international protection while the concept of manifestly unfounded application relates to the merits of the claim. Amnesty International believes that minimum procedural safeguards should be applied to all procedural stages, regardless if the asylum application is examined under the admissibility, regular or accelerated procedure. In any case, the applicant should be heard by competent authorities and should have a right to appeal against a decision that states that his/her case is inadmissible. 

· Personal scope of inadmissibility procedures

Amnesty International believes that the concept of inadmissible claim is too broadly defined. Indeed, article 25 is mixing up cases that may be declared inadmissible on the grounds of responsibility sharing (the so-called Dublin II regulation, safe country of asylum, safe third country), and cases that may be declared inadmissible because the claimant is falling under the indictment of an International Criminal Court or under an extradition procedure. 

In its comments on the proposal for a framework decision on the European arrest warrant and the surrender procedures between Member States
, Amnesty International pointed out that any measures taken in respect of asylum seekers under criminal law procedures should in no way be detrimental to their status as recognised refugees or impede their ability to pursue their asylum claim in the EU Member State where they have lodged their application. No steps should be taken in the context of these procedures which would put the individuals concerned at risk of refoulement, including sending them to a third country where they would not have effective and durable protection.

Given the very specific nature of extradition and surrender procedures which are governed by precise sets of rules and safeguards under international law, Amnesty International believes that these categories fall outside the scope of this directive and therefore recommends deleting paragraphs (d) and (e).

· Application of Dublin II or similar instruments (article 25 (a))

Article 25 (a) allows “Member States to consider asylum applications inadmissible if another Member State, or Norway or Iceland, has acknowledged responsibility for examining the application according to the criteria and mechanisms for determining which Member State is responsible for considering an application for asylum
”. Amnesty International is concerned that, in view of the current variations in asylum practices in different EU Member States, and the fact that in some of them the refugee protection system falls short of the standards which Amnesty International regards as essential for the protection of asylum seekers, the arrangements set out in the Regulation could in practice mean that a person seeking asylum in a Member State may be compelled to have his or her application examined in a country whose procedures lack certain essential safeguards or where an overly restrictive interpretation of the refugee definition will result in the rejection of his or her claim. As a consequence, an asylum seeker may be prevented from applying for asylum in the particular EU Member State where he or she would have obtained protection. Amnesty International believes that the adoption of common minimum standards on procedural guarantees and the definition of persons in need of international protection will not solve this problem since Member States will still be allowed to apply different standards of protection after the accomplishment of the first phase of the harmonisation process.

Amnesty International notes that in the case T.I. vs. United Kingdom (judgement of 7 March 2000), the European Court of Human Rights held that Member States “cannot rely automatically in that context on the arrangement made in the Dublin Convention (…). It would be incompatible with the purpose and object of the ECHR if the Contracting States were thereby absolved from their responsibility under the Convention in relation to the field of activity covered by such attribution”
. In the light of this jurisprudence, a Member State can only be considered to be a safe third country if they provide effective and durable protection, which includes effective access to a fair and satisfactory asylum procedure. Such guarantees must be obtained in each individual case, regardless of any responsibility sharing agreement.

· Safe third countries (articles 25 (b), 27-28 and Annex I)

The third criteria for considering asylum applications inadmissible is that “a country which is not a Member State is considered as a safe third country for the applicant”. A country is considered a safe third country if the requirements set out in Annex I (Article 27), combined with those in Article 28 are fulfilled.

· Annex I 

Article 27 allows Member States to retain or introduce lists of “safe third countries” by law, provided that those countries fulfil the criteria established in Annex I. According to Annex I, a country that has not ratified the Geneva Convention is able to be qualified as a safe third country provided “it nonetheless consistently observes in practice the standards laid down by this convention”. Similarly, a country that has ratified the Geneva Convention, while not having (yet) put in place a procedure in accordance with the principles mentioned in Annex I, may be qualified as safe third country if it nonetheless consistently observes in practice relevant international standards. 

Amnesty International considers that the use of such a broad criterion may allow Member States to apply the safe third country principle in a way that may not be consistent with the jurisprudence of the European Court of Human Rights. It shall be recalled that, in the case Amuur vs. France, the Court held that the asylum seeker can only be sent to a “country offering protection comparable to the protection they expect to find in the country where they are seeking asylum” (§48). 

The designation of safe third countries (linked to the overall question of responsibility sharing with third States) is of particular concern to Amnesty International in view of the future enlargement of the European Union. Indeed, it shall be recalled that, although the candidate countries have now put their legislation in line with the EU acquis, the implementation of safe third country principle is still raising concerns. According to recent information published by UNHCR, countries such as Moldavia, Ukraine or Belarus are considered as safe third countries by several candidate countries despite the shortcomings of the asylum system there
.

· Article 28

Notwithstanding the general criteria foreseen by the provisions of article 27 and Annex I
, the conditions of Article 28 ensuring that the country is safe for the individual applicant need also be observed. Of particular importance are those conditions stating that:  

(a) the applicant has a connection or close links with the country or has had the opportunity during a previous stay in that country to avail himself/herself of the protection of the authorities of that country;

(b) there are grounds for considering that this particular applicant will be re-admitted to this country and

(c) there are no grounds for considering that the country is not a safe third country in his/her particular circumstances.

From the point of view of Amnesty International, these safeguards are not sufficient to ensure that refugees will be indeed protected from refoulement. Therefore, Amnesty International calls for Article 28 to be amended to ensure that the provision includes the following safeguards:

1) Amnesty International notes that paragraph (a) does not include sufficient safeguards regarding the actual link with a third State. Indeed, the Explanatory Memorandum clearly states that this principle could be applied in situations where a person has never been in the third country. In light of EXCOM Conclusion 15 (XXX), Amnesty International recalls that the protection offered by a “safe third country” should not be merely transient or subject simply to the discretion of border, immigration or police officials; it has to be effective and durable. Amnesty International recalls that under international refugee law, it is the country where a refugee applies for asylum which is obliged to consider the application substantively and to ensure that the refugee is not directly or indirectly returned to persecution. Only if it can be established that the refugee has, in fact and in law, already found effective and durable protection in that country, including but not limited to protection against refoulement, and that such protection would still be available to him/her if s/he returned there, the individual may-if it is fair and reasonable to do so-be required to re-avail her/himself of the protection of the third country.

2) The “safe third country” must be in a position to give effective and reliable guarantees on these points in each individual case, regardless of readmission agreements; it’s not enough to consider that there are grounds to believe that the applicant will be admitted to the territory of a third State. However, even when such guarantees can be obtained, an asylum seeker who has compelling reasons to remain, such as established family links in the asylum country, should not be removed to another country.

3) The sending State has to show that the receiving State is safe for the individual applicant. Amnesty International recommends that Article 28(c) be reworded to ensure that the burden of proof lies on the sending State and not on the individual. 

15. Manifestly Unfounded applications 

· General definition (article 29 (a) and (c))
According to article 29, “Member States may reject an application for asylum as manifestly unfounded if the determining authority has established that: 

(a) the applicant […] has only raised issues that are not relevant to the Geneva Convention;
(b) the applicant is from a safe country of origin;
(c) the applicant is prima facie excluded from refugee status […].”

Amnesty International deplores the considerable extension of this notion that is conceived as a “catch-all” concept while according to EXCOM Conclusion 30 (XXXIV) “manifestly unfounded” claims are defined as claims which “are clearly fraudulent or not related to the criteria for the granting of refugee status […] nor to any other criteria justifying the granting of asylum”. Therefore, the organisation calls for Article 29 to be reworded to ensure that no other grounds than these may be used to define a “manifestly unfounded” application for asylum. 
The provisions on the exclusion clause are of particular concern to Amnesty International, given the serious consequences of exclusion for the person concerned. UNHCR Handbook recalls that in applying article 1F, it is also necessary to strike a balance between the nature of the offence presumed to have been committed by the applicant and the degree of persecution feared. If a person has a well-founded fear of very severe persecution, e.g. persecution endangering his life or freedom, a crime must be very grave in order to exclude him. If the persecution feared is less serious it will be necessary to have regard to the nature of the crime presumed to have been committed in order to establish whether the applicant is not in reality a fugitive from justice or whether his criminal character does not outweigh his character as a bona fide refugee. At the expert roundtable on exclusion held in Lisbon 3-4 May 2001, UNHCR recalled that exclusion clauses "should be interpreted restrictively and with caution". 

Amnesty International therefore considers that such asylum claims require a careful and in-depth examination. Such kinds of claim shall never be considered as prima facie falling under an exclusion clause and the accelerated procedures do not constitute an appropriate framework to deal with this delicate issue.
· Safe countries of origin (articles 29 (b), 30-31 and Annex II)

Article 29 (b) establishes that an asylum application may be considered as manifestly unfounded if “the applicant is from a safe country of origin within the meaning of Articles 30 and 31 of this Directive”. A country can only be considered as a safe country of origin in accordance with the principles set out in Annex II to the Directive. Although Article 30 allows for the designation of “safe country of origin” lists by law, in accordance with Article 31, regardless of a general presumption of safety, the country has to be safe for the individual applicant.

Amnesty International appreciates that, under article 31 of the proposal, no country can be labelled as “safe” in general terms. However, the organisation is concerned that proposal allows the use of the “safe country of origin” lists to restrict access to the regular asylum procedure. Amnesty International believes that the use of lists constitutes discrimination among refugees that is strictly forbidden by Article 3 of the Geneva Convention. It therefore remains concerned that people coming from countries considered ‘safe’ may be forced to overcome an unreasonable presumption against the validity of their claim, and will have to do so in a procedure which may not offer sufficient safeguards. 

The safety of a country of origin for a particular asylum seeker should be assessed by an independent, expert determining authority in a procedure ensuring all essential guarantees, provided that it has access to complete, impartial and reliable information on conditions in countries of origin, particularly information on the human rights situation. 

16. Other cases under accelerated procedure (article 32)

Article 32 provides an extensive list of eight types of other cases that may be processed under the accelerated procedure. Notwithstanding the final provision of article 32 that makes clear that the asylum application can only be rejected if the determining authority has established that the applicant has no well-founded fear of being persecuted, Amnesty International is concerned by the considerable extension of the scope of the accelerated procedure. In its present form, Article 32 is a ragbag provision, mixing up a large variety of grounds, some of them obviously falling under the broader concept of “manifestly unfounded claim”, while others deal with a broad range of issues ranging from non-observance of the duty to co-operate to cases where the applicant constitutes a threat to the national community. 

The provisions of article 32 raise concerns that have been already discussed under article 5 (late application), article 16 (duty to co-operate) and more generally under articles 24 to 31. 

Amnesty International is particularly concerned by paragraph (h) of article 32 which is dealing with the case where “the applicant is a danger to the security of the Member State or constitutes a danger to the community of that Member State, having been convicted by a final judgment of particularly serious crime”. Concerning the inclusion of clauses inspired from article 33.2 of the Geneva Convention,  Amnesty International refers to its extensive comments on the proposal for a Council directive on minimum standards for the qualification and status of third country national and stateless persons as refugees or as persons who are otherwise in need of international protection
. Amnesty International recalls that a person cannot be excluded ipso facto from the benefit of the Geneva Convention on the basis of his criminal behaviour in his host country. Indeed, the grounds of article 1F are motivated by the severity of crimes committed in the past by an individual in his/her country of origin or habitual residence, which make him or her undeserving of refugee status. Considering that this type of asylum application may raise very delicate questions, Amnesty International believes that the accelerated procedure is not the appropriate  framework to deal with such claims.

As already mentioned, Amnesty International calls for the proposal of directive to be amended in order to ensure that the accelerated procedure is only applied in second instance to “manifestly unfounded” claims that can be identified in a satisfactory procedure at first instance as clearly fraudulent or not related to any way to criteria for granting asylum.

17. Cases of border procedures (article 35)

Article 35 foresees that Member States may maintain specific procedures in order to examine asylum applications lodged at the borders as long as such provisions are compatible with minimum guarantees enumerated by its paragraph (1). Although article 35 (1) thereby defines a minimum threshold of procedural guarantees, Amnesty International is deeply concerned that, pursuant to article 35 (2), specific rules regarding the examination of applications and the decision on the application, access to legal assistance and representation, procedure, duration and conditions for detention as well as any time limit remain at Member States’ discretion. Amnesty International believes that this wide margin of discretion will have a detrimental impact on the protection of refugees, as Member States will be allowed to apply lower standards of protection. 

Amnesty International believes that such discrimination is contrary to minimum standards defined in the Recommendation n° R (94) 5 of the Committee of Ministers to Member States on guidelines to inspire practice of the Member States of the Council of Europe on the arrival of asylum seekers at European airports. On the basis of the comments made on articles 13 and 14, Amnesty International recalls that the European Court of Human Rights has firmly established that international zones do not have an extraterritorial status and Member States have to secure to the applicant all the rights guaranteed under the Convention. [ECHR, Amuur vs. France, opus cit., §52; ECHR, D vs. UK, opus cit., §48]. 

The organisation therefore calls on Member States to include references to core elements of procedural guarantees (such as the right to be informed, right to a personal interview, the right to an interpreter) that are reflected in articles 9 to 12 of the proposal of directive.
. 




VI. 
Appeals procedure (Chapter V)

18. Right to an effective remedy before a Court of law (article 38)

Amnesty International welcomes the provisions of article 38, which states that applicants for asylum shall have the right to an effective remedy before a court of law and that the court shall examine the claim both on facts and points of law. On the assumption that this provision may be broadened in order to include administrative bodies, Amnesty International recalls that the jurisprudence of the European Court of Human Rights, has clearly stated that “the authority referred to in article 13 may not necessarily be a judicial authority but, if it is not, its powers and the guarantees that it affords are relevant in determining whether the remedy before it is effective” [ECHR, Silver and others, judgment 25 March 1983, §113]. In the case Klaas and others vs. Germany, 6 September 1988, the Court has further developed its ruling. According to this jurisprudence,  “a remedy before a national authority is considered effective when that authority is judicial; or, if it is a quasi-judicial or administrative authority, it is clearly identified and composed of members who are impartial and who enjoy safeguards of independence; […] The remedy is accessible for the rejected asylum seeker; and the execution of the expulsion order is suspended until a [final] decision is taken”. The Court further stated that the appeal authority must have competence both to decide on the existence of the conditions provided by article 3 ECHR and to grant appropriate relief
. In the context of this proposal, Amnesty International considers that this ruling would apply mutatis mutandis to the grounds for applying the Geneva Convention.

Amnesty International therefore recommends amending article 38 accordingly.

19. Suspensive effect of the appeal procedure (articles 39-40)

Article 39 (1) states that “Member States shall allow applicants for asylum lodging an appeal before a court of law against a decision taken in the regular procedure to remain on the territory of the Member State concerned pending its outcome”. Amnesty International welcomes this provision, as all asylum seekers should have a right to appeal effectively a negative decision on their cases.

However, Amnesty International notes with great concern that article 39(1) allows for Member States to derogate from the rule on the suspensive effects of appeals “by virtue of laws or regulations in force on the date of adoption of this directive”. Amnesty International appreciates the procedural safeguards included in article 39 (3) giving competence to the court to rule whether or not an individual applicant may however remain on the territory given the particular circumstances of his/her case. However, this safeguard does not offer an absolute guarantee against refoulement since article 39 (4) allows Member States derogate from this mechanism where grounds of national security or public order preclude the applicant for asylum from remaining on the territory.

Furthermore, Amnesty International is concerned that the right to a suspensive appeal does not exist under the accelerated procedure. Indeed, according to article 40, there is no right to a suspensive appeal unless a court of law decides that an individual applicant may remain on the territory given the particular circumstances of his/her case. However, Member States may derogate from this procedural safeguard in a large number of situations.
Amnesty International believes that the exceptions allowing Member States to implement deportation orders without waiting for the court’s ruling constitute a violation of international law and standards. The European Court of Human Rights reminded Member States in the case of TI v. the UK, that any measure adopted by them individually or collectively had to ensure the fulfilment of their obligations under the European Convention of Human Rights. One such obligation is to provide for effective remedies against violations of the rights guaranteed by the Convention. In the case Jabari vs. Turkey, the Court held that “given the irreversible nature of the harm that might occur if the risk of torture or ill-treatment alleged materialised and the importance which it attaches to article 3, the notion of an effective remedy under Article 13 requires independent and vigorous scrutiny of a claim that there exist substantial grounds for fearing a real risk of treatment contrary to article 3 and to the possibility of suspending the implementation of the measure impugned” [ECHR, judgment 11 July 2000, §50].This ruling was further developed in the case of Conka vs. Belgium, where the Court held that “it is inconsistent with article 13 for such measures to be executed before the national authorities have examined whether they are compatible with the Convention.” 

Although the Court acknowledged that contracting states are afforded some discretion as to the manner in which they conform to their obligations under this provision, it shall be reminded that the Court has expressly held that there can be no exception on the grounds of public order or national security. In the case of Chahal v. the UK, the Court stated that in non-refoulement cases “the issues concerning national security are immaterial” (§150), since “given the irreversible nature of the harm that might occur if the risk of ill-treatment materialised and the importance the Court attaches to [the prohibition of torture] the notion of an effective remedy under article 13 requires independent scrutiny of the claim that there exist substantial grounds for fearing a real risk of treatment contrary to article 3.  This scrutiny must be carried out without regard to what the person may have done to warrant expulsion or to any perceived threat to the national security of the expelling State” (§151).

Amnesty International believes that these rulings constitute an absolute minimum and that articles 39 and 40 should be amended according to these standards. However, given the risk that the applicant may not be able to seize a court, the organisation believes that the protection against refoulement is better insured if all asylum-seekers are always allowed to stay in the country until the outcome of the appeal. Amnesty International therefore calls for the EC Directive on asylum procedures to ensure that all appeals are of a suspensive nature, excluding any exception. This principle must apply in all cases in order to ensure adequate protection for refugees against being forcibly returned to a country where they are at risk of serious human rights violations.







� See Comments by Amnesty International on an initiative of the French Republic of a Directive concerning the harmonisation of financial penalties on carriers transporting into the territory of the Member States third-country nationals lacking the documents necessary for admission (2000/C 269/06). Brussels, 2 November 2000.


� UNHCR Summary Observations on the Amended Proposal by the European Commission for a Council Directive on Minimum Standards on Procedure in Member States for Granting and withdrawing Refugee Status, COM (2002) 326 final, January 2003.





� See document Amnesty International, section française, Dysfonctionnement à la préfecture de police de Paris, Novembre 2002, SF 02 R 30.





� Recommendation R (98) 15 adopted by the Committee of ministers on 15 December 1998, at the 652nd meeting of the Ministries' Deputies.


� Commission's proposal for a Directive on minimum standards for the qualification and status of third country nationals and stateless persons as refugees or as persons who otherwise need international protection (COM (2001) 510 final. Document 15068/02, ASILE 77.


� On the detention of asylum seekers in the EU and the applicable international standards, Amnesty International refers to its report Detention of Asylum Seekers in the European Union (Brussels, December 2000).


� UNHCR’s Summary Observations on the Amended Proposal by the European Commission for a Council Directive on Minimum Standards on Procedure in Member States for Granting and withdrawing Refugee Status, COM (2002) 326 final, January 2003.





� Comments by Amnesty International on the proposal by the Commission for a Council proposal for a framework decision on the European arrest warrant and the surrender procedures between Member States (COM (2001) 522 final, 19 October 2001.





� On this point, Amnesty International refers to its comments in the proposal for a Council regulation establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one of the Member states by a third country national, June 2002.
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�  See UNHCR, Background information notes on Central and Eastern European countries. See also the conclusions of the Global Consultations on international protection, Regional meeting, Budapest, 6-7 June 2001, EG/GC/01/14.


� Amnesty International's Comments on the Commission's Proposal for a Council Directive on Minimum Standards for the Qualification and Status of Third Country National and Stateless Persons as Refugees or as Persons Who Are Otherwise in Need of International Protection, COM (2001) 510 final, 2 October 2002.


� Jurisprudence codified in the Recommendation n° R (98) 13 of the Committee of Ministers to Member States on the right of rejected asylum seekers to an effective remedy against decisions on expulsion in the context of article 3 ECHR.
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