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Amnesty International Response to the European Commission Green Paper on mutual recognition of non-custodial pre-trial supervision measures, COM(2004) 562 final

December 2004 

Amnesty International welcomes this opportunity to contribute to the Commission consultation on the mutual recognition of non-custodial pre-trial supervision measures.  The objective of the instrument described in the Green Paper is to ‘reinforce the right to liberty and the presumption of innocence in the European Union as a whole… and would decrease unequal treatment of non-resident suspected persons’
.  Amnesty International supports this objective and welcomes the exploration of methods by which this objective can best be taken forward.  

The field of mutual recognition in criminal matters is extremely complex and technical and in seeking solutions there can be a risk of creating greater problems if careful thought and analysis is not given to the collateral effects of an instrument on the exercise of individual rights.  Amnesty International is concerned that some elements of the thinking set out in the Commission Staff Working Paper annex to the Green Paper would lead to a situation where rights were being given with one hand and taken away with the other.  This response seeks to highlight certain areas of concern regarding the impact that this instrument could have on the enjoyment of individual rights within the EU so that these areas may be given proper consideration in the elaboration of proposed legislation.  

Coercive Measure

Amnesty International is concerned that the coercive measure for return in the event that a person fails to surrender following a pre-trial supervision order might create a fast-track system of surrender across borders within the EU without adequate procedural safeguards to protect the rights of the suspect or defendant.  The Framework Decision on the European arrest warrant (EAW) provides a swift possibility of return where a person is sought in relation to criminal proceedings within the EU.  While there are clearly some technical difficulties in applying the EAW in this context (notably in cases where the original offence is minor and carries a maximum penalty of under 1 year imprisonment or where the person sought is under the age of criminal responsibility in the executing Member State), the solutions should not be sought in bypassing the procedural safeguards that are included in the EAW.   The existence of two parallel systems of surrender operating in criminal proceedings in the EU entails a risk of compromising legal certainty and could give rise to abuse of the system.

In many cases, a return where a suspect has absconded following the issuing of a pre-trial supervision order would be straightforward.  There may be cases, however, where surrender would raise human rights issues which had not been clear at the time that the person agreed to the pre-trial supervision order.  For example, it may come to light, during the time of the pre-trial supervision, that evidence will be used in the trial that has been extracted through the use of torture or other inhuman and degrading treatment and that this would undermine the possibility of a fair trial according to Article 6 European Convention of Human Rights and Fundamental Freedoms (ECHR) and would be contrary to Article 15 of the UN Convention against Torture.  If the measure is to be compliant with the values of the EU, there must be a possibility of review to ensure that surrender is not carried out in breach of the person’s human rights.

Proportionality

Applying this measure to minor offences creates a practical difficulty in terms of the possibility for return should the person abscond as the EAW cannot be used in a pre-trial situation in relation to offences carrying a sentence less than a maximum 1 year imprisonment.  This creates the paradoxical situation that a non-resident suspect may be more likely to be held in pre-trial detention in another Member State due to the risk of absconding in relation to a minor offence than in relation to a more serious offence.  This situation compromises the principle of proportionality in restricting the right to liberty and must be addressed in developing this measure.  The use of a coercive measure to surrender a person across borders in relation to very minor offences may breach the principle of proportionality.  

Many Member States have a minimum sentence threshold in relation to decisions on pre-trial detention which means that pre-trial detention may not be used in relation to minor offences.  This is based on the principle that pre-trial detention should be used only in exceptional cases.  It would be more appropriate to view the application of the measure to minor offences from this point of view, considering the proportionality of the use of pre-trial detention per se to minor offences in the EU and establishing minimum standards on this issue.  An alternative approach might be to explore ways of applying the EAW system to cases of breach of a pre-trial supervision order rather than creating a parallel system.

Minors

Amnesty International points out that the approach taken in the Staff Working Paper to the difficulty of surrendering children who have not attained the age of criminal responsibility in the executing Member State
.  The issue relating to children is extremely difficult due to the wide range of ages of criminal responsibility within the EU
 - the result of negotiations on this point around the EAW was that the age of criminal responsibility is a mandatory ground for refusal thus reflecting the importance for the protection of the rights of the child in many Member States’ legal systems.  The effect of this, as put forward in the Staff Working Paper, is that non-resident children may be more likely to be subject to pre-trial detention in a Member State than adults.  This would have a negative effect on the rights of the child and could have extremely adverse consequences with a child being held for long periods of time away from family and friends and possibly in a country where they cannot speak the language.  

The solution put forward that the executing Member State should give a guarantee to the issuing Member State that they will return the person for trial in order to bypass the legal difficulties in Member States for surrendering children under the age of criminal responsibility seems to amount to an extra-judicial surrender system for minors that would undermine entirely the principle of legality, judicial review and procedural safeguards for some of the most vulnerable members of society.  This approach is unacceptable and contrary to the principles set out in the UN Convention on the Rights of the Child.  

The obvious solution to the problem would be the harmonisation of the age of criminal responsibility in the EU to reflect the consensus identified by the minority decision in the European Court of Human Rights case of T & V v the UK
.  While there is no such harmonisation, it seems that the problem is insoluble within the context of this green paper and that the question of mutual recognition of pre-trial supervision orders for children under 18 (for whom different types of proceedings often apply in Member States’ legal systems) should be dealt with separately.  In order to address the problem of potential injustice in relation to minors, a separate consultation should be carried out to establish minimum standards in the application of pre-trial detention and alternatives to pre-trial detention in relation to children under 18.  The solution put forward in the Staff Working Paper threatens to undermine the rights of the child to a potentially greater extent than the problem that it seeks to resolve.

Conclusion

Amnesty International supports the objectives of the Commission in consulting on the possibility of mutual recognition of non-custodial pre-trial supervision orders and welcomes the opportunity to comment on some of the problematic issues that arise from the green paper.  In discussions on these issues, it has become increasingly clear that careful thought must be given to the technicalities and tangential impact of developing such a system in order to ensure that it does in fact improve the protection of individual rights without jeopardising those rights through unforseen consequences.

It may be that certain of the technical problems that have arisen in discussions on the subject, such as the possible surrender of minors, the application of an instrument of this sort to minor offences and the applicable law where conditions of pre-trial supervision orders are breached, show that the question of mutual recognition of non-custodial pre-trial supervision orders cannot be addressed separately from that of minimum standards in decisions, conditions and length of pre-trial detention in the EU.
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